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PREFACE. 



In this second edition the St of 1903, c. 437, is fully treated, 
and much of the first edition is retained. 

The act of 1903 has much in common with the statutes 
relating to industrial corporations in other jurisdictions, and 
particularly with those of New Jersey. Hence the works of 
well-recognized writers have proved of service. 

The author acknowledges his indebtedness to the treatises 
of Thompson, Cook, Dill, and Wilcus, and to the hand- 
books of Conyngton on Corporate Organization and Corporate 
Management. 

Much time has been devoted to both the collection and the 
preparation of forms ; and it is hoped that they are accurate 
and that they will prove of value. 

G. F. T. 

Boston, October 1, 1906. ' 
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CHAPTEE I. 

Pbeliminaby Considerations, including Subscriptions.. 
Foreign and Domestic Corporations. Underwrit- 
ing. Corporate Name. Object Clauses. 

The remarks in the first edition upon associations or joint 
stock companies are omitted here, as the law remains practi- 
cally the same. As to the forming of such associations, see, 
in addition to the cases there cited, Howe v. Morse, 174 
Mass. 491; Willcox v. Arnold, 162 Mass. 577; Weener v. 
Brayton, 152 Mass. 101 ; Mayo v. Moritz, 151 Mass. 481. 

Before the passage of St 1903, c. 437, incorporation in 
another State whose laws seemed more lenient than ours was 
often regarded, as desirable. We observe now as to foreign 
corporations, — 

That a foreign corporation is not a citizen entitled to all 
privileges and immunities of citizens in the several States 
under Art. IV. § 2 of the Constitution of the United States. 
Liverpool Ins. Co. v. Mass. 10 Wall. 566; s. c. 100 Mass. 
531. Eeyer v. Odd Fellows' Asso. 157 Mass. 367. And 
the issuing a policy of insurance is not a transaction of 
commerce within Art. I. § 8 of the Constitution giving to 
Congress power " to regulate commerce with foreign nations, 
and among the several States." Paul v. Virginia, 8 Wall. 
168, 183. 

That the State may deny to foreign corporations all rights 
and privileges within its limits, or may permit them to exer- 
cise such rights and privileges upon certain terms. Attorney- 
Gteneral v. Bay State Co. 99 Mass. 148, 153. Beyer v. 
Odd Fellows' Asso. 157 Mass. 367, 373 and cases cited. No 



2 BUSINESS COBPOBATIONS. 

authority is given by Rev. Laws, c. 118, to any insurer, 
domestic or foreign, to insure mercantile credits or accounts ; 
and such a contract by a foreign corporation not admitted to 
transact business here, is illegal under Rev. Laws, c. 118, 
§ 3. Claflin v. United States Credit Co. 165 Mass. 501. See 
Commonwealth v. Nutting, 175 Mass. 154. As to satisfying 
the provision of Art. IV. § 1 of the Constitution of the 
United States as to giving faith and credit to the public 
acts, etc., of every other State, see Gillespie v. Commercial 
Ins. Co. 12 Gray, 201. A foreign corporation may legally 
sell intoxicating liquors here under a license granted under 
Rev. Laws, c. 100. Enterprise Brewing Co. v. Grime, 173 
Mass. 252. 

That such corporations may here enter into dud enjoy 
the benefit of contracts, being compelled to perform the obli- 
gations thereby imposed. Kennebec Co. v, Augusta Ins. Co. 
6 Gray, 204, 208. Hence may maintain an action of con- 
tract to recover dues, or one of tort to recover damages to 
chattels. American Ins. Co. v, Owen, 15 Gray, 491. And 
may foreclose a mortgage of real estate, provided it is upon 
a demand upon which an action may be maintained here. 
Same case, p. 493. As to maintaining a real action, quaere. 
Same case, p. 493. Many cases relating to insurance com- 
panies omitted here may be found in the first edition of this 
book, pp. 8, 9. 

That it is provided by St. 1903, c. 437, § 56, that the 
term '^ foreign corporation " in the act shall mean every 
foreign corporation, association, or organization organized 
outside the Commonwealth for purposes for which domestic 
corporations may be organized under St. 1903, c. 437, § 7 ; 
and that no such foreign corporation shall engage in business 
not permitted to domestic corporations. § 57. As to a " part- 
nership association " formed under the laws of Pennsyl- 
vania, see Edwards v. Warren Works, 168 Mass. 564. See 
Op. Atty. Gen. (1899) 27, 28; Ibid. 49; Op. Atty. Gen. 
(1902) 77. See also Enterprise Brewing Co. v. Grime, 173 
Mass. 252. 

That every such foreign corporation which has a usual 
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place of business in this Commonwealth or is engaged here 
in the construction, etc., of buildings, bridges, railroads, 
etc., shall before doing business appoint in writing the Com- 
missioner of Corporations its attorney upon whom process 
against it may be served; authority to continue so long as 
liability remains. The power of attorney and a copy of the 
vote authorizing its execution, duly certified, shall be filed 
in the office of the commissioner, and copies certified are 
evidence. Service shall be made by leaving a copy of the 
process and a fee of two dollars in the hands or office of the 
commissioner. St. 1903, c. 437, § 68. St. 1905, c. 242. 
Blank forms may be obtained of the Commissioner of Cor- 
porations, and a form of directors' vote is appended. See 
1 Op. Atty. Gen. 339; Op. Atty. Gen. (1903) 34; Ibid. 
(1902) 77; Commonwealth v. Corkery, 175 Mass. 460; 
Aldrich v. Blatchford, 175 Mass. 369, 371 ; Eogers v. Sim- 
mons, 155 Mass. 259; Hunnewell v. Duxbury, 154 Mass. 
286; Keyer v. Odd Fellows' Asso. 157 Mass. 367, 373, and 
cases cited. Provision is made as to the notice of service 
of process, § 59. Generally as to the form, service, and 
return of writs, see Rev. Laws, c. 167, §§ 17, 21-25, 27, 36; 
Harriman v. Eeading Co. 173 Mass. 28; Kelley v. Rice- 
Blake Lumber Co. 167 Mass. 28; Dudley v. Keith, 153 
Mass. 104; Buck v. Ashuelot Co. 4 Allen, 357. 

That every corporation named in § 58, before transacting 
business, shall upon payment of the fee (§ 91) " file with the 
commissioner of corporations a copy of its charter, articles 
or certificate of incorporation, certified under the seal of 
the state or country in which such corporation is incorpo- 
rated by the secretary of the state thereof or by the officer 
having charge of the original record thereon, a true copy of 
its by-laws, and a certificate in such form as the commis- 
sioner of corporations may require, setting forth (a) the 
name of the corporation; (&) the location of its principal 
office; (c) the names and the addresses of its president, 
treasurer, clerk or secretary and of the members of its board 
of directors; (d) the date of its annual meeting for the 
election of officers; (e) the amount of its capital stock. 
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authorized and issued, the number and par value of its 
shares, the amount paid in thereon to its treasurer, and, if 
any part of such payment has been made otherwise than in 
money, of the details of such payment, so far as practi- 
cable, in accordance with the provisions of section eleven. 
Said certificate shall be subscribed and sworn to by its presi- 
dent, treasurer and by a majority of its directors or officers 
having the powers usually exercised by directors. The 
officers and directors of such corporation shall be subject to 
the same penalties and liabilities for false and fraudulent 
statements and returns as officers and directors of a domestic 
corporation subject to this act. Every officer of such a cor- 
poration which fails to comply with the requirements of 
this section and of sections fifty-eight and sixty-six, and 
every agent thereof who transacts business as such in this 
commonwealth shall, for such failure, be liable to a fine of not 
more than five hundred dollars. Such failure shall not affect 
the validity of any contract with such corporation, but no 
action shall be maintained or recovery had in any of the 
courts of this commonwealth by any such foreign corporation 
so long as it fails to comply with the requirements of said 
sections." St. 1903, c. 437, § 60. Blank forms may be 
obtained of the Commissioner of Corporations. See under 
former statute, Hunnewell v. Duxbury, 154 Mass. 286 ; s. c. 
157 Mass. 1; Rogers v. Simmons, 155 Mass. 259; Leonard 
V. Washburn, 100 Mass. 251, 254; National Ins. Co. v. 
Pursell, 10 Allen, 231. The commissioner shall not act for 
any corporation doing business not permitted to domestic 
corporations. St. 1903, c. 437, § 61. 

That when foreign corporations have property here they 
may be sued and their property attached like non-residents; 
and the writ shall be served as provided in Rev. Laws, 
cc. 167 and 170, with such further service as the court may 
order. St. 1903, c. 437, § 62. As to the stockholders of a 
corporation organized in another State maintaining a bill 
in equity to restrain the officers from carrying on a business 
not authorized by the charter and to compel an accounting, 
see Richardson v. Ciintou Trunk Co, 181 Mass. 580; Wine- 
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burgh V. United States Co. 173 Mass. 60. As to the right 
of the holders of preferred stock of a foreign corporation to 
maintain a bill in equity to enjoin the issuing of bonds, see 
Kimball v. St. Louis Eailway Co. 157 Mass. 7. As to a 
court of equity having no jurisdiction to dissolve a foreign 
corporation or to liquidate its indebtedness, see Richardson 
V. Clinton Trunk Co., supra. As to enforcing declaration of 
preferred dividend, see Williston v. Michigan Railroad, 13 
Allen, 400. As to the determination of validity of election 
of oflScers, see Wason v. Buzzell, 181 Mass. 338. As to 
entering judgment, see Thayer v, Tyler, 10 Gray, 164; 
Young V. Providence Steamship Co. 150 Mass. 550. As to 
removing action to Federal Courts, see Morton v. Mutual 
Ins. Co. 105 Mass. 141, 147; Johnston v. Trade Ins. Co. 
132 Mass. 432. As to attachment of property, see Na- 
tional Bank v. Huntington, 129 Mass. 444, 450 ; Rothschild 
V, Kiiight, 176 Mass. 48, 53 ; Folger v. Columbian Ins. Co. 
99 Mass. 267, 272 ; Ocean Ins. Co. v, Portsmouth Railway 
Co. 3 Met. 420. As to being chargeable as trustee, see 
National Bank v. Huntington, 129 Mass. 444; Larkin v. 
Wilson, 106 Mass. 120 ; Smith v. Mutual Ins. Co. 14 Allen, 
336, 342; Danforth v. Penny, 3 Met. 564; Ray v. Under- 
wood, 3 Pick. 302. As to suits by creditors to reach and 
apply, see Silloway v. Columbia Ins. Co. 8 Gray, 199 ; Wil- 
son r. Martin- Wilson Alarm Co. 151 Mass. 515 ; 149 Mass. 
24. As to actions by foreign corporations, see Blackstone 
Mfg. Co, V. Blackstone, 13 Gray, 488; American Ins. Co. 
V, Owen, 15 Gray, 491, 493 and cases cited. As to real 
action, see same case. As to maintaining an action against 
a stockholder resident here to collect assessments on stock, 
see Anglo-American Land Co. v. Dyer, 181 Mass. 593. See 
generally as to actions by foreign corporations. National 
Telephone Co. v, DuBois, 165 Mass. 117; Kansas Con- 
struction Co. V. Topeka R. R. Co. 135 Mass. 34; Folger v, 
Columbian Co. 99 Mass. 267, 272; Smith v. Mutual Ins. 
Co. 14 Allen, 336, 339 ; Aldrich v. Blatchford, 175 Mass. 
369; Edwards v. Warren Works, 168 Mass. 564; Hunne- 
well V. Duxbury, 157 Mass. 1 ; 154 Mass. 286. As to giv- 
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ing a mortgage, see Saltmarsh v. Spaulding, 147 Mass. 224. 
As to the provision in Rev. Laws, c. 109, § 53, that a cor- 
poration after dissolution shall exist for three years for the 
prosecution and defence of suits, etc., not applying to for- 
eign corporations, see Olds v. City Trust Co. 185 Mass. 500. 
Whether, after the dissolution of a corporation in another 
State by the local law, a creditor here has no remedy in 
equity or otherwise by which he can take advantage of the 
former corporate existence for the purpose of availing him- 
self of assets here, qiuere. Same case. 

That " foreign corporations organized for any purpose for 
which domestic corporations may be organized under the 
provisions of section seven, which have complied with the 
provisions of sections fifty-eight and sixty, may purchase 
and hold such real estate in this commonwealth as may be 
necessary for conducting their business." St. 1903, c. 437, 
§ 63. 

That if a foreign corporation owning a majority of the 
capital stock of a domestic street railway, gas, or electric 
light corporation issues stock, bonds, etc., secured by property, 
etc., unless the issue is authorized by the laws of this Com- 
monwealth, the domestic corporation may be dissolved. The 
Attorney General is authorized to proceed. The right to issue 
stock and bonds in fulfilment of contracts existing on July 14, 
1894, is protected. St. 1903, c. 437, § 64. 

That provisions are made as to certificate of increase or 
decrease of capital, annual certificate of condition, auditor's 
statement, approval of Commissioner of Corporations, pen- 
alty for not filing and notice to delinquent corporation. St. 
1903, c. 437, §§ 65-69. St. 1905, c. 233. Reference may 
be had to these statutes, as it is not deemed advisable to give 
them in full. As to the liability of oflBcers for false state- 
ments, see International Paper Co. v. Gazette Co. 182 Mass. 
578; Heard v. Pictorial Press, 182 Mass. 530; Felker v. 
Standard Yam Co. 150 Mass. 264; Stebbins v. Edmands, 
12 Gray, 203. Blank forms may be obtained of the Com- 
missioner of Corporations. 

That the officers of foreign corporations described in § 58 
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" shall be jointly and severally liable for all the debts and 
contracts of the corporation " made while they are ofiScers, 
^' if any statement or report which is required by the pro- 
visions of this act is made by them which is false in any 
material representation and which they know to be false: 
but only the oflScers who sign such statement or report shall 
be so liable. Such liability shall be enforced upon the con- 
ditions and in the manner prescribed by sections thirty-six, 
thirty-seven and thirty-nine." St. 1903, c. 437, § 70. See 
Pinney v. Nelson, 183 U. S. 144. 

That " every foreign corporation which is subject to the 
provisions of this act shall pay to the oflScers hereinafter 
designated the following fees: for filing a copy of its char- 
ter, by-laws and the certificate required by section sixty, 
twenty-five dollars to the treasurer and receiver general. For 
filing all other certificates and statements, including the an- 
nual certificate of condition required by section sixty-six, 
five dollars to the secretary of the commonwealth." St. 1903, 
c. 437, § 91. 

That by § 96 of St. 1903, c. 437 (the repeal section), 
§ 8 of Kev. Laws, c. 126, which pertains to names of 
foreign corporations, engaged in banking business, etc., is 
excepted from repeal. See International Trust Co. v. In- 
international Loan Co. 153 Mass. 271. 

That " every foreign corporation of the classes described 
in section fifty-eight shall, in each year, at the time of 
filing its annual certificate of condition, pay to the treas- 
urer and receiver general, for the use of the commonwealth, 
an excise tax to be assessed by the tax commissioner of one 
hundredth of <5ne per cent of the par value of its authorized 
capital stock as stated in its annual certificate of condition; 
but it may deduct from such tax the amount of taxes upon 
property paid by it to any city or town in the common- 
wealth during the preceding year, and the amount of such 
excise tax shall not in any one year exceed the sum of two 
thousand dollars." St. 1903, c. 437, § 75. See Attorney 
General v. Bay State Mining Co. 99 Mass. 148; Liverpool 
Ins. Co. V. Massachusetts, 10 Wall. 566; Maine v. Western 
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Union Co. 73 Maine, 518. The following cases relate to 
local taxation. As to resident stockholders of foreign cor- 
porations being taxable for the full value of their stock, see 
Dwight V, Mayor of Boston, 12 Allen, 316. As to a for- 
eign corporation not being taxable on money deposited by 
it with a bank, see Boston Investment Co. v. Boston, 158 
Mass. 461 ; or on debts due to it, see New York Biscuit Co. 
V. Cambridge, 161 Mass. 326. As to the place of business 
of a foreign corporation, where it has office furniture, j5x- 
tures, etc., bringing it for the purposes of taxation within 
Eev. Laws, c. 12, § 23, cl. 1, see Boston Loan Co. v. Boston, 
137 Mass. 332. And as to sewing-machines, see Singer Mfg. 
Co. V. County Commissioners, 139 Mass. 266. As to the 
taxation of personal property leased for profit, see Lamson 
Consolidated Co. v. Boston, 170 Mass. 354. 

That every foreign corporation shall, " whenever any 
change is made altering the date fixed in the by-laws for 
the annual meeting of the corporation, file in the office of 
the commissioner of corporations a certificate of such change, 
signed and sworn to by the clerk of the corporation." St. 
1905, c. 222. The following is offered as a form: — 

To 

Commissioner of Coeporations, 

State House, Boston, Mass. 
Sir, 

This is to certify that at a special meeting of the stock- 
holders of the duly called and 
held on the day of 19 , Article 11 of the 
by-laws was so amended as to change the date of the annual 
meeHng of the corporation from the first Tuesday in June 
to the first Tuesday in February by substituting the follow- 
ing sentence for the first sentence of the said Article 11 
(state it). 

(Signature and oath of clerk.) 

That it is said in the first edition of this book that there 
is no remedy either at law or in equity to enforce the per- 
sonal liability under the laws of another State of the share- 
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holders of. a corporation established there; even if some of 
the defendants live here and the bill is brought for all cred- 
itors. Erickson v. Nesmith, 15 Gray, 221; 4 Allen, 233; 
s. c. 46 N. H. 371. Xew Haven Horse Nail Co. v. Linden 
Spring Co. 142 Mass. 349. See Bank of North America 
V, Eindge, 154 Mass. 203. The same rule applies when the 
creditor thus endeavors to enforce his claim here, the remedy 
having ceased to exist there by the plaintiff's neglect. Halsey 
V. McLean, 12 Allen, 438, 443. See Bishop v. Globe Co. 
135 Mass. 132. But a corporation under the laws of another 
State, which has obtained judgment there against a corpora- 
tion also organized there, may maintain a bill here against 
the officers of the debtor corporation, to discover names of 
stockholders and number of their shares, if officers reside 
here and books are kept here, in order, by a suit in the 
other State, to enforce personal liability imposed upon such 
stockholders by the laws of that State. Post & Co. v, Toledo 
Railroad Co. 144 Mass. 431. See Smith v. New York Life 
Ins. Co. 14 Allen, 336. For a case where it was held that 
a suit commenced here before the expiration of the charter 
of a corporation organized under the laws of another State, 
might be prosecuted to judgment in the name of the cor- 
poration by an assignee, the laws of such State providing 
that corporations whose charters expired by limitation should 
continue for three years, to wind up, etc., see Michigan 
State Bank v, Gardner, 15 Gray, 362. 

That since the above decisions it has been held that stock- 
holders in Kansas corporations are liable severally, and not 
jointly, to the judgment creditors of the corporation who 
pursue the remedy under the Kansas statute; that this 
liability is transitory and may be enforced in any court of 
general jurisdiction in a State where personal service can 
be made upon a stockholder; and that the failure of such 
a creditor to recover judgment against a resident stockholder 
here, and to have the execution returned unsatisfied here, is 
no bar to an action on the Kansas judgment Broadway 
National Bank v. Baker, 176 Mass. 294. Hancock National 
Bank v. Ellis, 172 Mass. 39 ; 166 Mass. 414. Sargent v. 



10' BUSINESS CORPORATIONS. 

Stetson, 181 Mass. 371. See Stebbins v, Scott, 172 Mass. 
356. As to an action by the receiver of a State bank of 
Washington against a shareholder in Massachusetts, see 
Howarth v. Lombard, 175 Mass. 570. See Coffing v. Dodge, 
167 Mass. 231. As to the court refusing to enforce the 
liability of a stockholder in a foreign corporation, see Bank 
of North America v. Rindge, 154 Mass. 203. As to main- 
taining an action to recover an assessment on shares not 
fully paid by a foreign corporation against a stockholder 
resident here, see Anglo-American Land Co. v. Dyer, 181 
Mass. 593. 

In a suit to prevent the sale of coupon bonds issued by 
a cattle company,, a Wyoming corporation, and held by a 
Massachusetts trust company as collateral for a debt of 
the cattle company, the court said, " So far as the plain- 
tiff's case rests upon the equity of creditors to share equally 
in the property of the Cattle Company, which is being dis- 
tributed by the court of Wyoming, it is for that court to 
determine what Xhe rights of creditors are." Union Cattle 
Co. V. International Trust Co. 149 Mass. 492, 490. The 
Legislature may prohibit agents of foreign insurers and 
brokers from acting here, even though they may agree with 
the insured that they are his agents. Commonwealth v. 
Nutting, 175 Mass. 154. For the votes of stockholders in 
a foreign corporation authorizing directors to purchase pat- 
ents and inventions and the votes of directors conformably 
thereto, see Gay v. Fair, 175 Mass. 521, and report of special 
master in Clark v. Van Choate Electric Co. in equity in 
U. S. Circuit Court, Dist. of Mass., No. 1261. 

As to the distinction between domestic and foreign cor- 
porations, see Blackstone Co. v. Blackstone, 13 Gray, 488, 
489. 

A bill in equity to enforce the statutory liability of a 
stockholder in a corporation organized in another State, 
upon a claim not yet reduced to a judgment, without mak- 
ing the corporation, or its assignee, and all the stockholders 
parties to the suit, cannot be maintained. Clark v, Knowles, ^ 
187 Mass. 35. As to how far the decisions of the highest 
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court of that State will be followed here, see same case. 
Whether a creditor in a suit in the other State to enforce 
the statutory liability of stockholders can obtain a decree 
against non-resident stockholders upon whom no service has 
been made, establishing everything that need be established 
in the home of the corporation, so as to furnish a founda- 
tion for a subsequent suit against such stockholders here, 
quoere. Same case. 

Assuming that it is proposed to have a corporation or- 
ganized here under St. 1903, c. 437, we observe — 

That legislatures and magistrates are to encourage private 
societies and public- institutions, etc., for the promotion of 
'* commerce, trades, manufactures." Const, of Mass, Part II. 
c. V. Sect. II. But no corporation has any exclusive rights 
" distinct from those of the community than what arises 
from the consideration of services rendered to the public." 
Same, Part I. Art. VI. 

That " the word ^ person ' may extend and be applied to 
bodies politic and corporate." Kev. Laws, c. 8, § 6, cl. 16. 
Aldrich v. Blatchford, 175 Mass. 369. Proprietors v. Ips- 
wich, 153 Mass. 42. National Bank v. New Bedford, 155 
Mass. 313. See 1 Cook on Corps. (5th ed.) § 15 a. This 
applies to " individual." See Otis Co. v. Ware, 8 Gray, 509, 
511; Trustees of Greene Foundation v. Boston, 12 Cush. 
54, 59. 

That by St. 1903, c. 437, § 1, it is provided that the act 
may be cited as the business corporation law, and that it 
shall, except as therein otherwise provided, apply {a) To 
all corporations established with a capital stock to carry 
on business for profit theretofore or thereafter organized 
under general laws. (6) To all such corporations thereto- 
i^ore created under special laws, except so far as inconsistent 
with any such special laws enacted before March 11, 1831, 
as are not subject to amendment, etc. (c) To all such 
corporations thereafter created under special laws, so far as 
consistent therewith. " It shall not apply to corporations 
organized under general or special laws of this Common- 
wealth for the purpose of carrying on within the Common- 
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wealth the business of a bank, savings bank, co-operative 
bank, trust company, surety or indemnity company, safe 
deposit company, insurance company, railroad or street rail- 
way company, telegraph or telephone company, gas or elec- 
tric light, heat or power company, canal, aqueduct or water 
company, cemetery or crematory company, or to any other 
corporations which now have or may hereafter have the right 
to take or condemn land or to exercise franchises in public 
ways granted by the commonwealth or by any county, city 
or town. But the provisions of this section shall not be 
construed to prohibit the organization of a corporation under 
the provisions of this act for the purpose of carrying on 
any lawful business of this commonwealth." 

That corporations organized under general laws shall be 
subject to all laws thereafter enacted affecting them or their 
dissolution; but they shall, notwithstanding dissolution, be 
subject to §§ 62 and 53 relating to dissolution. Such 
changes shall not impair any remedy existing by law, con- 
sistently with said sections, against such corporations, stock- 
holders, or officers for previous liability. The charters, 
subject to this act, established by special law since March 11, 
1831, and of all such corporations as may be hereafter incor- 
porated by special law, shall be subject to amendment, altera- 
tion, or repeal. Corporations, subject to this act, incorporated 
by special law before such date, may, by amendment to their 
certificate of organization, adopted according to § 40, and 
filed according to § 41, reorganize under this act. St. 
1903, c. 437, § 2. The St. 1830, c. 81, passed March 11, 
1831, has been substantially re-enacted in subsequent revi- 
sions dowTi to Rev. Laws, c. 109, § 3. For cases on amend- 
ment, alteration, or repeal, see Crocker's Notes on Rev. 
Laws (Ed. of 1904), pp. 311, 312. 

That the Commissioner of Corporations shall examine the 
certificates and reports submitted to him under this act and 
make suitable indorsements; shall keep a record of the 
names of corporations which submit certificates, of the date 
of inspection and of his certificates and of the result of his 
inspection, and shall report to the Attorney General instances 
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of neglect or omission. If a vacancy exists or the commis- 
sioner is absent, the first clerk shall perform the duties. 
St. 1903, c. 437, § 3. (See Eev. Laws, c. 110, § 1.) 

That " every corporation which is subject to the provi- 
sions of this act shall have the following powers and privi- 
leges and shall be subject to the following liabilities : — 

" (a) To have perpetual succession in its corporate name, 
imless a period for its duration is limited by special law. 

" (b) To sue • or be sued in its corporate name, and to 
prosecute or defend to final judgment and execution or de- 
cree in any court of law or equity.'' St. 1903, c. 437, § 4. 
It is provided by Rev. Laws, c. 173, § 123, that " if it is 
alleged in an action at law or suit in equity that a party is 
... a corporation, such allegation shall be taken as admitted 
unless the party controverting it files in court, within the 
time allowed for the answer thereto, or within ten days after 
the filing of the paper which contains such allegation, a 
special demand for its proof." See Goodwin Co. v. Dar- 
ling, 133 Mass. 358 and cases cited; Cabana v. Holyoke 
Conclave, 160 Mass. 1. " Acts of incorporation shall be 
held to be public acts and as such may be declared on and 
given in evidence." Eev. Laws, c. 175, § 72. " The printed 
copies of all statutes, acts and resolves of the Common- 
wealth, public or private, which are published under the 
authority of the Commonwealth . . . shall be admitted as 
sufficient evidence thereof in all courts of law, and on all 
occasions." Rev. Laws, c. 175, § 73. As to actions by and 
against foreign corporations, see preceding pages. 

"(c) To have a capital stock to such an amount as may be 
fixed in its agreement of association or articles of organiza- 
tion or of amendment as hereinafter provided. 

"(d) To have a corporate seal, which it may alter at 
pleasure. See notes at beginning of Chap. III. 

" (e) To elect all necessary officers, fix their compensa- 
tion and define their duties. 

" (f ) To hold, purchase, convey, mortgage or lease within 
or without this Commonwealth such real or personal prop- 
erty as the purposes of the corporation may require." St. 



14 BUSINESS CORPOBATIONS. 

1903, c. 437, § 4. Section 2a of this act, forbidding the 
voting by corporations on their own stock, and § 72, pro- 
viding for the deduction of the value of securities held by 
corporations in computing the value of corporate franchises 
for taxation, are invoked to justify securities-holding cor- 
porations. Whether such corporations can be formed is, per- 
haps, an open question. The Attorney General held in 1895 
that a corporation might be organized under general laws for 
the buying and selling of bonds, stock, grain, petroleum, etc. 
As to the law in New Jersey, see EUerman v. Chicago Co. 
49 "N. J. Eq. 217. The law as to a corporation holding its 
own stock or the stock of other corporations is given in 
Chap. III. As to mortgages by and to foreign corporations, 
see Saltmarsh v. Spaulding, 147 Mass. 224; American Ins. 
Co. V. Owen, 15 Gray, 491. See further as to purchases 
and sales of real estate, issuing bonds, etc.. Chap. VI. . 

" (g) To make contracts, incur liabilities and borrow 
money on its credit and for its use. 

"(h) To make by-laws not inconsistent with the laws of 
this Commonwealth for regulating its government and for 
the administration of its affairs as hereinafter provided. 
See Chap. III. 

" (i) To be dissolved or to have its affairs wound up 
in the manner hereinafter provided." (See Chap. X.) St. 
1903, c. 437, § 4. 

SXIBSCRIPTIONS. 

Who may subscribe ? Of course nearly any one capable 
of making a contract may subscribe. We observe — 

That an infant should not be allowed to subscribe. White 
V, Xew Bedford Corp. 178 Mass. 20. Matter of Globe 
Asso. 135 N. Y. 280, 284. 

That a married woman may subscribe. Rev. Laws, c. 153. 

That a partner may bind a firm in the firm name within 
the scope of partnership business ; if without the scope, he is 
liable personally. Union Hotel Co. v. Hersee, 79 X. Y. 454. 

That subscriptions by non-residents may lead to difficulty 
in their enforcement. 
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That a valid subscription may be made through an agent. 
Musgrave v. Morrison, 54 Md. 161, 165, 166. As to unau- 
thorized agent, see Salem Mill Dam Co. v. Eopes, 9 Pick. 
187, 196. 

That there is no relief if one by mistake subscribes for 
more stock than he intended, if he suffers the corporation 
to act on faith of subscription. Diman v. Providence Rail- 
road Co. 5 R. I. 130. Otherwise in the case of an entire 
misunderstanding. County of Schuylkill v, Copley, 67 
Penn. St. 386. Rockford Railroad Co. v, Shunick, 65 111. 
223, 228, 229. 

That unpaid subscriptions are a trust fund for creditors 
of corporation, and can be reached only after judgment at 
law against the corporation, and execution returned unsat- 
isfied. Cambridge Water Works v. Somerville Co. 4 Allen, 
239 (decided under a statute). While in some States, in the 
case of bankruptcy or formal dissolution, the remedy against 
the corporation need not first be exhausted, it is- here held 
that in case of dissolution a judgment may be void for want 
of jurisdiction. E. Remington & Sons v. Samana Bay Co. 
140 Mass. 494. 

That the law in this State on conditional subscriptions is 
meagre. See People's Ferry Co. v. Balch, 8 Gray, 303 ; 
Springfield St Railway Co. v. Sleeper, 121 Mass. 29. 

That any promise which secures to one subscriber a secret 
advantage over his associates is void. See Greenhood on 
Pub. Policy, 136-138; Nickerson v. English, 142 Mass. 
267. 

That if one, induced by fraudulent representations of the 
promoter, subscribes and pays his subscription to the treas- 
urer, his remedy is only against the person or persons who 
practised the fraud. Perry v. Hale, 143 Mass. 540. 

The promise. It is no consideration that others were led 
to subscribe by subscription of defendant. Cottage Church 
V. Kendall, 121 Mass. 528, 530. And a gratuitous promise 
will not be enforced. To sustain an action the promisee's 
acceptance of the defendant's promise must be shown " either 
by express vote or contract, assuming a liability or obligation, 
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legal or equitable, or else by some unequivocal act, such as 
advancing or expending money, or erecting a building, in 
accordance with the terms of the contract, and upon the faith 
of the defendant's promise." Same case, p. 530, and cases 
cited. See Stillings v. Timmins, 152 Mass. 147. , 

The corporation to be bound must either previously 
authorize or afterwards ratify the subscription. Essex Turn- 
pike V. Collins, 8 Mass. 292, 298. 

An agreement into how many shares the stock shall be 
divided, and to whom these shares shall belong, is not an 
express promise. New Bedford Turnpike v. Adams, 8 Mass. 
138. 

If the promise is to pay assessments " conformable to the 
act of incorporation," a deviation therefrom releases. Middle- 
sex Turnpike v. Locke, 8 Mass. 268. But see Agricultural 
Kailroad v. Winchester, 13 Allen, 29. 

There must be a promisee in whose name alone suit can 
be brought, and the following are sufficient: — 

Such person as shall be appointed to receive the subscrip- 
tion by a majority of the shareholders. Ives v. Sterling, 
6 Met. 310, 317. Thompson v. Page, 1 Met. 566. Watkins 
V. Eames, 9 Cush. 537. 

The treasurer of the corporation to be established. Athol 
Music Hall v. Carey, 116 Mass. 471, 473. 

An executive committee authorized to represent all the 
subscribers, to make expenditures and incur liabilities, al- 
though the agreement with them is by implication. Davis 
V, Smith Organ Co. 117 Mass. 456. Sherwin v, Fletcher, 
168 Mass. 413. 

A promise " to pay into the funds of the said company in 
such instalments as the president and directors may under 
the provisions of law require." City Hotel v. Dickinson, 
6 Gray, 586, 589, 590. But a subscription for shares in a 
corporation to be organized may be withdrawn before organ- 
ization, although the associates have taken action on the 
strength of the subscription. Hudson Real Estate Co. v. 
Tower, 161 Mass. 10; 156 Mass. 52. 

But an action will not lie — WTiere the corporation having 
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become incorporated, the promise was not to them by their 
corporate name, or any other, or to any person for their use. 
People's Ferry Co. v. Balch, 8 Gray, 303, 310. 

Where the agreement provided for the determination by 
the stockholders of the question whether money enough had 
been subscribed to constitute a suflScient fund to warrant the 
commencement of the enterprise; and without such deter- 
mination the company made large purchases and contracts. 
Same case, pp. 311, 312, 

It may be advisable to put the instrument under seal, as 
this imports a consideration. Butherford v. Baptist Con- 
vention, 9 Ga. 54. And for convenience a common seal may 
be used. Mill Dam Foundery v. Hovey, 21 Pick. 417, 428. 

If signatures are witnessed, their genuineness is not likely 
to be contested. However, a subscription book containing 
all the shares required by charter before assessment is prima 
facie evidence thereof, if the corporation obtained it imme- 
diately upon organization, treated it as showing the required 
number subscribed for, and laid assessments on the faith 
thereof. Marlborough Kailroad Co. v. Arnold, 9 Gray, 159. 

What will not defeat subscriptions generally. In addi- 
tion to the cases cited in the first edition it has been held 
that subscribers for shares of a corporation that has voted 
to wind up its affairs, having transferred its property to a 
new corporation, the subscribers receiving certificates for 
shares in the new corporation to the number subscribed for 
in the first, are stockholders of the first corporation and not 
partners. White v. New Bedford Corp. 178 Mass. 20. 

When agreement is not binding until whole capital stock 
is paid in. The cases cited in the first edition may be re- 
ferred to. The present method of procedure is stated in 
Chap. IL 

Procedure upon non-payment of assessments. The cases 
cited in the first edition may be referred to. The present 
method of procedure is stated in Chap. IV. 

Actions by subscribers. The cases cited in the first edition 
may be referred to. As to maintaining an action against a 

2 
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corporation for money had and received, see White v. Mount 
Pleasant Corp. 172 Mass. 462. 

Interest on subscriptions. The cases cited in the first 
edition may be referred to. 

There are several methods of issuing capital stock : — 

1st. For cash to be paid for in full before it is issued. 
St. 1903, c. 437, § 14. " The directors may require pay- 
ment of the subscriptions therefor in such proportions and at 
such times and places as they deem proper by making demand 
therefor according to the by-laws, or, in default of such by- 
law, by a notice mailed to each subscriber at least seven days 
before such subscription is payable." § 15. 

2d. By cash instalments. §§ 14, 16. 

" If stock is issued payable by instalments, the directors 
may require the payment of subscriptions for stock in such 
proportions and at such times and placea as they deem proper, 
by making demand therefor according to the by-laws and by 
a notice mailed to each stockholder at least two weeks before 
any instalment is payable." § 16. 

3d. For cash and property tangible or intangible, services 
and expenses, the stock to be issued for cash to be paid for 
in full before issue or by instalments. § 14. 

4th. For property, tangible or intangible, services or 
expenses. § 14. 

In the 4th case, which is the most common, there is gen- 
erally no need of a subscription paper, because the property, 
whether services and expenses, general assets or an existing 
business, is taken over by the corporation and the entire 
stock is issued in payment therefor. See Chap. 11. 

In the 1st case it is assumed, of course, that there will be 
only one class of stock, and the following is offered as a form 
of subscription paper : — 

We, the unHersigned, agree to organize a corporation under 
the general laws of the Commonwealth of Massachusetts, with 
a capital stock of One Hundred Thousand Dollars divided 
into One Thousand Shares of the par value of One Hundred 
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Dollars each, to be called the (name), to be located at Boston, 
Massachusetts, for the purpose, etc., and we agree to pay to 
the treasurer of said corporation the amount of the several 
shares of the capital stock therein set against our respective 
names in such proportions and at such times and places as 
the directors may deem proper by a notice mailed to each 
subscriber at least seven days before such subscription is 
payable. 



Date. 




Besidenoe. 



Shares. 



Amonnt. 



In the 2d case a subscription paper may be drawn, based 
on the one first given, with appropriate modifications, but it 
is to be noted that by § 16 the directors may require payment 
by making demand according to the by-laws and by a notice 
mailed to each stockholder, etc, A by-law, therefore, seems 
to be required. This section is not satisfactory. 

In the 3d case there are generally two classes of stock, 
— preferred, to be paid for in cash, and common, to be paid 
for in property, etc. The subscription paper may only apply 
to the preferred stock and, if so, may be drawn like the one 
above with appropriate changes, the common stock to be 
issued for property, etc., as in the case of the 4th. If, how- 
ever, it is deemed best to have a general subscription paper, 
the following is offered as a form : — 

We, the undersigned, agree to organize a corporation under 
the general laws of the Commonwealth of Massachusetts, 
with a capital stock of One Hundred Thousand Dollars,' 
divided into One Thousand Shares of the par value of One 
Hundred Dollars each, of which five hundred shares shall 
be preferred and five hundred common stock, to be called, 
etc., to be located at Boston, Massachusetts, for the purpose, 
etc., and we agree to pay to the treasurer of said corporation 
the amount of the several shares of the capital stock therein 
set against our respective names in such proportions and at 
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such times and places as the directors may deem proper by 
a notice mailed to each subscriber at least seven days before 
such subscription is payable. 



Date. 


Name. 


Besidenoe. 


Bbares. 


Amoont. 


Pfd. 


Com. 















According to this form subscriptions of property are put 
on the same basis as subscriptions of cash. 

In the case of a corporation created by special act, the 
following form may be used, if the entire capital is to con- 
sist of cash; if not, proper changes may be made. 

Whereas the Wareham Manufacturing Company was. in- 
corporated by an act of the Legislature of the Commonwealth 
of Massachusetts approved May 19, 1904, being chapter 642 
of the acts of that year, to be located in Boston for the 
purpose, &c. ; 

And w^hereas by the terms of said act the capital stock of 
said company was fixed at two thousand shares, with the par 
value of one hundred dollars a share, making the total capital 
stock two hundred thousand dollars ; — 

Now, therefore, we, the undersigned, hereby agree to take 
the shares set against our respective names in the capital stock 
of said company, and to pay to the treasurer thereof the 
amount of said shares so set against our names in such pro- 
portions and at such times and places as the directors may 
deem proper by a notice mailed to each subscriber at least 
seven days before such subscription is payable. 



Date. 




Bealdence. 



Shares. 



Amount. 



It is said in some jurisdictions that the ordinary sub- 
scription is a promise without any consideration and 
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IS not obligatory until its acceptance at the first meet- 
ing of the corporation; so a form is used like the fol- 
lowing. The cases given a few pages earlier seem to 
show a different rule as to consideration in Massachusetts. 
This form, if seals are used, would seem to imply a 
consideration. 

Whereas a corporation to be called the Jackson Mill 
Company is about to be organized imder the general laws 
of the Commonwealth of Massachusetts with a capital stock 
of One Hundred Thousand Dollars, to be divided into Two 
Thousand Shares of the par value of Fifty Dollars each, to 
be located at Boston, Massachusetts, for the purpose of manu- 
facturing wooden trunks, boxes, and articles of a similar na- 
ture: Xow, Therefore, I, Joseph Tomes of Boston in the 
Commonwealth of Massachusetts, one of the undersigned, de- 
siring to become a shareholder in said corporation, hereby 
promise and agree to and with Caleb Jones of said Boston, 
promoter of said corporation to be organized, in consideration 
of the procuring by the said Jones of other bona fide subscrip- 
tions to said capital stock to the amount in all including my 
subscription of said One Hundred Thousand Dollars, that I 
will pay to the said Jones or to any individual or corpora- 
tion to whom I may assign this agreement, upon the organ- 
ization of said corporation (or, on demand), the sum of 
Five Hundred Dollars, being the subscription price of ten 
shares of the capital stock of said corporation, or such part 
of said Five Hundred Dollars as may be from time to time 
called for by proper vote of the corporation or of the 
Directors thereof until the whole ajmount of Five Hundred 
Dollars is paid; and I am or my assignee is to receive 
proper receipts for all payments and a certificate of stock 
when the full amount of Five Himdred Dollars has been 
paid. 

And I, the said Caleb Jones, in consideration of the above 
recited obligations do hereby promise to and with the said 
Tomes to put forth my best efforts to obtain subscriptions 
to the full amoimt of said capital stock of One Hundred 
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Thousand Dollars and to complete the organization of the 
said corporation. 

Witness our hands and seals this fifth day of May, 1904. 

Joseph Tomes. (Seal.) 
Caleb Jones. (Seal.) 

In the case of all subscription papers there should be no 
changes made after subscribers have signed: otherwise they 
may be released. 

The following is offered as a form of the assignment of 
a subscription : — 

assignment of subscription. 

Know all men by these presents: 

That I, X. Y., of, etc., in consideration of one dollar, to 
me in hand paid, the receipt whereof is hereby acknowledged, 
and for other good and valuable considerations, have sold, 
assigned, and set over, and by these presents do sell, assign, 
and set over unto U. V., of, etc., all my right, title, and in- 
terest as a subscriber in and to the capital stock and as an 
incorporator of the Jackson Manufacturing Company, a cor- 
poration organized under the laws of the Commonwealth of 
Massachusetts, to the extent of ten shares, and I do hereby 
instruct and direct the said Company to issue the certificate 
for said ten shares to and in the name of said U. V. or any 
other person he may name. 

Witness my hand and seal this tenth day of August, 1904. 

X. Y. (l.s.) 

In the act of 1903 there is no reference to treasury stock 
and §§ 15 and 16 seem to refer only to the payment* for 
stock in full by cash or by cash instalments, it being ap- 
parently assumed that in the case of stock issued for " prop- 
erty, tangible or intangible, services or expenses,'* the assets 
will be turned in after the first meeting and stock issued 
therefor at once. See Conyngton on Corporate Management, 
pp. 149, 150. 

In case there is more than one subscription paper it may 
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be desirable to reject objectionable subscribers or to make 
provision for oversubscriptions. On the subscription papers 
should be indorsed words like the following : — 

" The right is reserved to reject all subscriptions and 
assignments thereof, and in the event of oversubscriptions to 
require all subscribers to abate their subscriptions pro rata.^' 

Often a less formal assignment or sale of subscriptions 
than the one given above is desirable. Blanks like the 
following are generally furnished by the company or sent 
out by it : — 

The Jackson Manttfactubing Company, 

2 Bellington Street, Boston. 

Capital Stock .... $100,000.00 
Shares $100.00 each. 

Please find enclosed check (or certified check) for 
Dollars in full payment of Shares of the full-paid non- 

assessable stock of the Jackson Manufacturing Company. 
Certificate to be issued to 

Street. 
Town or City. 
State. 
Boston, 1904. 

Checks should be made payable to the order of the 
company. In accordance with an indorsement on all the 
subscription. papers the company reserves the right to reject 
all subscriptions and assignments thereof, and in the event 
of oversubscriptions to require all subscribers to abate their 
subscriptions pro rata. 

UNDERWRITING. 

"While underwriting is frequently resorted to in this 
country, the law upon the subject is meagre, as agreements 
to guarantee the taking of capital stock have rarely, if ever, 
been passed upon by the courts. 

In England underwriting is established by statute. The 
following definition is from In re Licensed Association, 
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L. K. 42 Ch. D. 1, 6 : " An underwriting agreement means 
an agreement entered into before the shares are brought 
before the public, that in the event of the public not taking 
up the whole of them, or the number mentioned in the 
agreement, the imderwriter will, for an agreed commission, 
take an allotment of such part of the shares as the public 
has not applied for." In England a company issues a 
prospectus according to statutory provisions. See Hamil- 
ton's Company Law (?d ed.), 650 et seq. As to commis- 
sions and discounts, see Ibid. 645. For forms, see Re 
Hannan's Mining Co. 75 L. T. Rep. 45 ; Re Henry Bentley 
& Co. 69 L. T. Rep. 204; In re Harvey's Oyster Co. (1894) 
2 Ch. 474; Hamilton's Company Law (2d ed.), Chap. VL 

It is obvious that if in Massachusetts property, good-will, 
expenses, etc., alone are to form the capital stock, there is 
little need of an underwriter. The apprehension of the 
inability to get sufficient general cash subscriptions often 
makes underwriting attractive. 

Sometimes there are three parties to the agreement, — 
the promoter, the subscribers, and a banking institution rep- 
resenting the subscribers. 

The following is offered as a form : — 

WTiereas A. B., of, etc., promoter, is about to organize a 
corporation under the laws of the Commonwealth of Massa- 
chusetts to be called the Equitable Syndicate Company with 
a capital stock of Two Hundred Thousand Dollars, to con- 
sist of Fifty Thousand Dollars (being Five Hundred Shares) 
of Preferred Stock, entitled to six per cent, cumulative divi- 
dends, and One Hundred and Fifty Thousand Dollars of 
Common Stock, the last-named comprising the entire assets 
and liabilities of the business of bleaching, dyeing, etc., now 
carried on by O. X. & Co., at the plant numbered 1004 
^Varwick Street, Boston, Massachusetts, an option for the 
purchase of which the said A. B. now has in his possession ; 
and 

^Yhereas a syndicate is to be formed to furnish the Fifty 
Thousand Dollars of cash referred to above at One Hundred 
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Dollars a share, by underwriting and guaranteeing a cash 
subscription to the entire preferred stock, the syndicate to 
be composed of subscribers hereinafter mentioned, to be 
represented by the Seward Trust Company of said Boston 
as agent and to receive a commission from A. B. of Five 
Hundred Shares of Common Stock at a par value of a 
hundred dollars a share, fully paid up and non-assessable, 
which commission, less charges and expenses of the Trust 
Company, shall be divided among the undersigned subscribers 
in proportion to their subscriptions : — 

Now, therefore, in consideration of the premises, it is 
hereby agreed by and between the said A. B., the said sub- 
scribers, who bind themselves severally and not jointly, and 
the said Trust Company as follows : — 

That the undersigned hereby subscribe for the number of 
the preferred shares of the capital stock of said corporation 
set against our names upon the terms herein stated, and agree 
upon not less than ten days' notice given us by writing, per- 
sonally or by mail, to make payment therefor, upon which 
said Trust Company shall issue negotiable receipts therefor, 
and later having given notice for the presentation of such 
receipts, shall receive the same in exchange for certificates 
of stock in said corporation; 

That each subscriber for each share of preferred stock 
subscribed and paid for by him shall receive one full paid 
share of common stock, less the proportion of the charges 
and the expenses of the Trust Company, which said share of 
common stock is to pay as above recited ; 

That this agreement shall not be binding imtil the entire 
amount of the preferred stock is underwritten; whereupon 
the said Trust Company shall give notice in writing, per- 
sonally or by mail, to all subscribers; and the said Trust 
Company may enforce this agreement by suit upon subscrip- 
tions or by forfeiture of any payments made by delinquent 
subscribers ; 

That the said Trust Company is authorized and directed 
to pay over to A. B., or to any one on his order, the cash 
received by it from subscribers, upon the delivery by A. B., 
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or By his duly constituted agent, to said Trust Company of 
the preferred shares in said corporation ; and neither A. B. 
nor said corporation shall be responsible for the distribu- 
tion by the Trust Company of said shares to and among 
the subscribers hereto; 

That this stipulation shall become void and of no effect 
whenever the said A. B. shall notify the said Trust Com- 
pany that he has abandoned the project of forming the 
corporation; and thereupon all moneys paid by subscribers 
shall be returned to them. 

In witness whereof the said A. B. has hereunto set his 
hand and seal, and the said Seward Trust Company has 
caused its corporate name to be hereunto subscribed by its 
President, and its corporate seal to be hereunto affixed by 
its Secretary, this 10th day of November, 1904. 

A. B., Promoter, (Seal.) 
[Corporate The Seward Trust Co., 

Seal] By Q. R., President 

SUBSCBIBEBS. 



Date. 




Addreu. 



Number of Preferred Bharee. 



The following is offered as the form of a receipt to be 
given by the Trust Company. If the entire subscription is 
to be paid for at one time, fitting changes must be made. 



Ko. 1 

Shares, 100 
Name 

T. R 
Instalments, 10% 
Date 
January 2, 1904. 



Ko. 1. Shares 100. 

EQUITABLE SYNDICATE COMPANY. 

Receipt for Instalment of Subscription 

of Underwriter. 

This is to certify that T. R., of, etc., a 
subscriber for One Hundred Shares of the 
Preferred Stock of the Equitable Syndi- 
cate Company of the par value of One 
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Hundred Dollars a share, agreeably to 
an underwriting contract dated November 
10th, 1904, has paid to the imdersigned 
Trust Company in accordance with said 
contract the sum of One Thousand Dol- 
lars, being ten per cent of the total 
amount of his subscription. This receipt 
is assignable. 

Upon payment of the remaining in- 
stalments of said subscription and sur- 
render of all receipts for the payment of 
Ten Thousand Dollars, the undersigned 
Trust Company will deliver to said T. R. 
or to his order a duly executed certifi- 
cate or certificates for said One Hundred 
Shares of Preferred Stock. 

The Sewabd Trust Co., 
By Q. R., President. 
V. A., Treasurer. 



On the back of this agreement may be printed a form of 
assignment. 



The above form of underwriting contracts, largely framed 
on that given in 2 Wilcus on Private Corporations, 2095, 
assumes that the entire issue of preferred shares is to be 
underwritten. In many cases the underwriters guarantee the 
taking only of the shares not subscribed for by the public. 

The subject of underwriting is ably treated in Conyngton 
on Corporate Organization, §§ 12, 218-220, and p. 288; 
and forms are given on pp. 331-334. See also Dill on Corps. 
(4th ed.) 215-220. 

Brief reference is made to underwriting in case of reor- 
ganizations in Chap. IX. 

As to promoting, there is in this State little law on the 
subject. Cases are East Tennessee Land Co. v. Leeson, 183 
Mass. 37; 178 Mass. 206; Hayward v. Leeson, 176 Mass. 
310; Lynch v. Murphy, 171 Mass. 307; Abbott v. Hapgood, 
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150 Mass. 248. See also Alger's Law of Promoters, and 
Conyngton on Corporate Organization, §§ 212-217. A 
covenant recited that a certain number of shares of the stock 
of a corporation had been or were about to be purchased by 
a syndicate under a certain agreement; that the plaintiff 
was largely instrumental in organizing the syndicate; and 
that he considered that for his services, if the syndicate was 
formed and the shares were purchased, he should receive a 
certain amount of stock. Then followed several covenants of 
the defendants and another to give the plaintiff in stock of 
the corporation at a certain price per share a commission 
of a certain sum a share " upon the number of shares of said 
stock we sell to said syndicate, less the number of shares we 
have severally subscribed as members of said syndicate," and 
other deductions, if the compensation was not obtained from 
the svndicate. Held, that the covenant was made to the 
plaintiff; that beyond acceptance of the delivery to him no 
other acceptance or notice of acceptance was necessary; that 
the contract was intelligible, and that it could not be said 
that the judge was not warranted in finding that whatever 
efforts to get the compensation from the syndicate were 
necessary before coming on the defendants had been made. 
Brightman v. Bates, 175 Mass. 105. 

CORPORATE NAME. 

" A corporation which is organized under general laws may 
assume any name which shall indicate that it is a corporation 
as distinguished from a natural person or a partnership ; but 
it shall not assume the name of another domestic corporation, 
or of a foreign corporation, or of any partnership or asso- 
ciation, carrying on business in this commonwealth at the 
time of such organization or within three years prior thereto, 
or a name so similar thereto as to be liable to be mistaken for 
it, except with the consent in writing of such existing corpo- 
ration, association or partnership filed with the articles of 
organization. The supreme judicial court or the superior 
court shall have jurisdiction in equity, upon the application 
of any corporation, partnership, association or person inter- 
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ested or affected, to enjoin such corporation from doing busi- 
ness under a name assumed in violation of the provisions of 
this section although its articles of organization may have 
been approved and a certificate of incorporation may have 
been issued to it." St. 1903, c. 437, § 5. As to changing 
corporate name, see St. 1903, c. 437, § 40. As to the con- 
clusiveness of the certificate of incorporation under the old 
statute, see Boston Rubber Shoe Co. v. Boston Rubber Co. 
149 Mass. 436, 439; Converse v. Hood, 149 Mass. 471; 
American Order v. Merrill, 151 Mass. 658. As to the adop- 
tion by a corporation of a name similar to that of another 
corporation, see Dooley v. Cheshire Glass Co. 15 Gray, 494; 
International Trust Co. v. International Loan Co. 153 Mass. 
271. As to confusion in case of a contract arising from two 
corporations having the same name, see Craig Silver Co. v. 
Smith, 163 Mass. 262. Cases on p. 34 of the first edition 
of this book may be referred to. 

OBJECT CLAUSES. 

The following are extracts from the stated objects of cer- 
tain well-known corporations organized under the laws of 
Ifew Jersey, many of the objects being omitted as perhaps 
not applicable in the case of Massachusetts corporations. 
The following is from the certificate of incorporation of the 
New England Cotton Yam Company : — 

To carry on the business of cotton doublers, weavers, flax, 
jute spinners, linen manufacturers, cotton, flax, hemp, jute 
and wool merchants, wool combers and worsted spinners, 
woolen spinners, yam merchants, worsted makers, stuff and 
silk manufacturers, bleachers and dyers, and makers of vit- 
riol, bleaching and dyeing material, and to purchase, comb, 
prepare, spin and dye and deal in flax, hemp, jute, wool, 
cotton, silk, and other fibrous substances, and to weave and 
otherwise manufacture, buy and sell linen, cloth, and other 
goods and fabrics, whether textile, fiddled, netted, or looped. 

The following is from the certificate of the Corn Products 
Company : — 

To manufacture glucose, sugar, starch, feeds, oils, and 
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other similar substances, and any and all of the products or 
by-products thereof, and any mixtures or compounds thereof, 
and articles consisting or partly consisting thereof. 

To manufacture the products and by-products, mixtures, 
and compounds of com, sugar, feeds, rice, sorghum, sago, 
wheat, and other cereals and vegetables, and any article con- 
sisting or partly consisting thereof. 

To buy and sell or otherwise to deal or traffic in com, feeds, * 
rice, sorghum, sago, wheat, and other cereals and vegetable^, 
and any and all of the products and by-products thereof, and 
any mixtures or compounds thereof, and articles consisting 
or partly consisting thereof; and also to buy and sell or 
otherwise deal or traffic in glucose, starches, sugar, syrups, 
oils, chemicals, and any and all of the products or by-prod- 
ucts thereof, or any article consisting or partly consisting 
thereof, and any mixtures or compounds thereof. 

The following is from the certificate of the United States 
Steel Corporation : — 

To manufacture iron, steel, manganese, coke, copper, 
lumber, and other materials, and all or any articles consist- 
ing or partly consisting of iron, steel, copper, wood, or other 
materials, and all or any products thereof. 

To acquire, own, lease, occupy, use, or develop any lands 
containing coal or iron, manganese, stone or other ores, or 
oil, and any wood lands, or other lands for any purpose of 
the company. 

To mine or otherwise to extract or remove coal, ores, stone, 
and other minerals and timber from any lands owned, ac- 
quired, leased, or occupied by the company, or from any 
other lands. 

To buy and sell or otherwise to deal or to traffic in iron, 
steel, manganese, copper, stone, ores, coal, coke, wood, lum- 
ber, and other materials, and any of the products thereof, and 
any articles consisting or partly consisting thereof. 

In the certificates of both the United States Steel Corpo- 
ration and of the Corn Products Company appears the 
following : — 

To apply for, obtain, register, lease, purchase, or otherwise 
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to acquire, and to hold, use, own, operate, and introduce and 
to sell, assign, or otherwise dispose of any trade-marks, 
trade-names, patents, inventions, improvements, and proc- 
esses used in connection with or secured under letters patent 
of the United States, or elsewhere or otherwise ; and to use, 
exercise, develop, grant licenses in respect of, or otherwise 
turn to account any such trade-marks, patents, licenses, proc- 
esses and the like, or any such property or rights. 

The following is from the certificate of the Quaker Oats 
Company : — 

To manufacture, purchase, or otherwise acquire, hold, 
own, mortgage, sell, assign, and transfer, or otherwise dispose 
of, invest, trade, deal in and deal with, cereals and cereal 
products, and goods, wares, and merchandise and property 
of every class and description. 

To acquire the good-will, rights, property, and assets of all 
kinds and to undertake the whole or any part of the liabilities 
of any person, firm, association, or corporation, on such terms 
and conditions as may be agreed on, and to pay for the same 
in cash, stocks, bonds, debentures, or other securities of this 
corporation or otherwise. 

To hold, purchase, or otherwise acquire, and to sell, assign, 
transfer, mortgage, pledge, or otherwise dispose of, shares of 
the capital stock, and bonds, debentures, or other securities or 
evidences of indebtedness of other corporations, and while 
the holder thereof to exercise all the rights and privileges of 
ownership, including the right of voting.* 

To use and apply its surplus earnings or accumulated 
profits to the purchase or acquisition of shares in its own 
capital stock from time to time, to such extent, and in such 
manner, and upon such terms, as its Board of Directors shall 
determine; and from time to time to accept as security for, 
or in payment on account, or in satisfaction of any claim 
or demand of thfe company, shares in its own capital stock.* 

To promote, finance for, and lend money to other corpora- 
tions manufacturing or dealing in cereal products or carrying 

1 The power of a corporation to purchase and hold its own shares and 
those of other corporations is treated in Chap. III. 
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on any business in whole or part in the interests of or con- 
ducive to the interests of this corporation in the opinion of 
its Board of Directors. 

To apply for, purchase, or otherwise acquire, and to hold, 
use, sell, assign, mortgage, or otherwise dispose of, and to 
grant licenses in respect of and otherwise turn to account 
all and any trade-marks, trade-names, inventions, improve- 
ments, and processes used in connection with or secured 
under Letters Patent of the United States or elsewhere or 
otherwise. 

To make, purchase, lease, or otherwise acquire, and sell, 
mortgage, or otherwise dispose of, cars, wagons, and other 
conveniences for the transportation and carriage of the goods 
and other freight of this corporation or in which it may be 
interested, and to make contracts and arrangements with rail- 
way and other transportation companies and persons with 
respect to the use of said cars, wagons, and other conveniences. 

To purchase, lease, construct, or otherwise acquire, and to 
trs^e, Sell, lease, mortgage, or otherwise dispose of, hydrn^ilic, 
electric, and other power mills, factories, storeliouses, build- 
ings, roads, docks, piers, wharves, houses for employees and 
others, and works of all kinds. 

To borrow money, to make and issue promissory notes, bills 
of exchange, bonds, debentures and other securities and evi- 
dences of indebtedness, whether secured by mortgage, pledge, 
or otherwise, without limit as to amount, and to secure the 
same by mortgage, pledge, or otherwise. 

To enter into, make, perform, and carry out contracts with 
any person or corporation, public or private, and with any 
government, relating to any matter or business of this cor- 
poration or in which it may be interested. 

The corporation to have power to conduct its business in 
all or any of its branches, and to have one or more offices, 
without restriction or limit as to amount, place, State, or 
country, domestic or foreign, with reference to acquiring by 
lease, purchase, or otherwise, mortgaging, leasing, conveying, 
or otherwise disposing of real and personal property. 

To do all and everything necessary or convenient for the 
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accomplishment of any of the purposes or objects and powers 
above mentioned or incidental thereto. 

To construct bridges, buildings, machinery, ships, boats, 
engines, cars, and other equipment, docks, slips, elevators, 
viaducts, aqueducts, canals, and other water-ways, and any 
other means of transportation, and to sell the same, or other- 
wise to dispose thereof, or to maintain and operate the same. 

To engage in any other manufacturing, construction, or 
transportation business of any kind or character whatsoever, 
and to that end to acquire, hold, own, and dispose of any and 
all property, assets, stocks, bonds, and rights of any and every 
kind. 

To acquire by purchase, subscription, or otherwise, and to 
hold or to dispose of, stocks, bonds, or any other obligations 
of any corporation formed for, or then or theretofore en- 
gaged in or pursuing, any one or more of the kinds of busi- 
ness, purposes, objects, or operations above indicated, or 
owning or holding any property of any kind herein men- 
tioned, or of any corporation owning or holding the stocks 
or the obligations of any such corporation. 

To hold for investment, or otherwise to use, sell, or dispose 
of, any stock, bonds, or other obligations of any such other 
corporation; to aid in any manner any corporation whose 
stock, bonds, or other obligations are held or in any manner 
guaranteed by the company, and to do any other acts or 
things for the preservation, protection, improvement, or en- 
hancement of the value of any such stock, bonds, or other 
obligations, or to do any acts or things designed for any such 
purpose ; and, while owner of any such stock, bonds, or other 
obligations, to exercise all the rights, powers, and privileges 
of ownership thereof, and to exercise any and all voting 
power thereon. 

Without in any particular limiting any of the objects and 
powers of the corporation, it is hereby expressly declared and 
provided that the corporation shall have power to issue bonds 
and other obligations in payment for property purchased or 
for any property which may be acquired by it, to secure any 
bonds or other obligations by it issued or incurred ; to guar- 

3 
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antee any dividends, or bonds, or contracts, or other obliga- 
tions; to make and perform contracts of any kind and descrip- 
tion and in carrying on its business, or for the purpose of 
attaining or furthering any of its objects, to do any and all 
other acts and thii^gs, and to exercise any and all other 
powers which a copartnership or natural person could do and 
exercise, and which now or hereafter may be authorized 
by law. 

Advertising. 

To transact an advertising business, either on its own ac- 
count or as agent for others, and to engage in any kindred 
employment or undertaking such as printing, publishing, 
engraving, bookselling, bookbinding, and designing and buy- 
ing and selling paper, fancy articles, stationery, and all other 
kinds of merchandise, the dealing in which is embraced in 
emplojTuents and undertakings recited above. 

Agricultural Implements and Machinery. 

To buy, sell, manufacture, and generally to deal in agri- 
cultural tools, implements, machines, and appliances and 
agricultural machinery, together with all fixtures and devices 
of every name and description as well as all materials, sub- 
stances, products, and ingredients that are or may be used 
in the manufacture and production of any such tools, im- 
plements, machines, appliances, machinery, fixtures, and 
devices. 

Art. 

To buy, sell, import, and generally to deal in marine, 
landscape, and all other paintings, portraits, engravings, etch- 
ings, drawings, water colors, chromos, lithographs, statues, 
statuettes, busts, and all other works of art; to buy, sell, 
manufacture, and deal in picture frames and all appliances, 
properties, and devices used in connection with any of the 
above objects. 

Auditors and Accounting. 

To supply approved methods of accounting to, and to keep, 
audit, and report upon the condition of the books of account 
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of, individuals and partnerships and of all corporations, 
wherever organized and whatever their purposes, whether 
industrial, public, private, religious, or charitable; to give 
instruction to individuals in any and all systems of accounts 
and bookkeeping and to examine and test the efficiency of 
bookkeepers and accountants, as well those to whom instruc- 
tion is given as others ; and in either case to give or withhold 
certificates of excellence and efficiency. 

Automobiles. 

(A similar form may be used for bicycles, carriages, or any other vehicles.) 

To manufacture, purchase, sell or in any other way to 
deal in automobiles and motors of all kinds whether operated 
by steam, electricity, gasolene, or any other form of power, 
and any and all parts thereof, and all appliances and acces- 
sories that enter into the construction of or are necessary 
for the use and operation of automobiles and motors, and 
generally to carry on any business incident to the purposes 
stated. 

Baker. 

To manufacture, buy, sell, and deal in pastry, bread, cakes, 
pies, biscuits, crackers, confectionery, and all other food 
products; also baking powders and all substances and in- 
gredients generally used in the making of baking powders, 
and to carry on any other business designed in any way to 
promote any and all of the objects and purposes named above. 

Boots and Shoes. 

To buy, sell, deal in, and manufacture boots, shoes, slip- 
pers, galoches, rubbers, overshoes, and all other foot-wear of 
every variety and description, and for this purpose to buy, 
use, and employ all articles that go into the construction or 
are common and necessary in the production, sale, and use 
thereof, such as leather, leather- goods, varnish, blacking, 
boot- jacks, and stretchers, lasts, shoe strings, laces, buckles, 
eyelets, hooks, fastenings, and other appliances and acces- 
sories, and to establish, maintain, and operate a plant with 
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such machinery, appliances, and accessories as are required 
for the above-named purposes. 

Boxes, Trunks, etc. 

To buy and sell or otherwise to deal or traffic in boards, 
logs, wood and timber, cut or standing, and to manufacture 
any and all of the same into boxes, trunks, or any other 
articles, and to sell or otherwise deal or traffic in any and all 
of said boxes, trunks, or other articles when made. 

Building Contractors. 

To carry on the business of builders and contractors, and 
to that end to deal in brick, stone, hardware, timber, and all 
other building materials; to enter into and carry out con- 
tracts for the construction, alteration, repairing, furnishing, 
and improving of all kinds of buildings, as well as laying 
out and constructing all roads and outside erections that are 
necessary and pertinent to any and all of the above purposes ; 
to negotiate for or perform all proper engineering and archi- 
tectural undertakings; to advance money to builders and 
property owners and to lease any and all buildings so con- 
structed and erected.^ 

Civil Engineering. 

To carry on and prosecute the business of civil engineering 
in all forms and phases, whether relating to the making of 
plans and surveys, to estimates of real estate and erections, 
to the employment of assistants for any of the above pur- 
poses, or to the passing upon work, completed or uncom- 
pleted, of others engaged in the business of civil engineering. 

Clothing, 

To buy, sell, and generally to deal in wool, cotton, rubber, 
leather, silk, flax, or any other substance or material, and to 
manufacture cloth, clothing, garments, and wearing apparel 

1 This may be so enlarged as to include contracts for building railroads, 
street railways, telephone lines, etc., but not of course for carrying on the 
business of such companies. . See St. 1903, c. 437, § 1. 
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from any or all of the above-named articles and to sell or* 
otherwise dispose of the same, and to buy, employ, and oper- 
ate all machinery, tools, and appliances proper, necessary,, 
incidental, and common in the production, repair, sale, and 
handling of and dealing in any and all of the above-named. 

Coal, Wood, etc. 

To purchase, sell, and generally to deal in coal of every 
description, coke, wood, lumber, cement, lime, stone, and all 
other articles of a similar nature ; to transport by land or by 
water any or all of the same, and to that end to purchase or- 
charter and to operato all kinds of vessels propelled by steam 
or by any other method ; to act as the agent of coal companies 
in selling their coal, coke, etc., and to enter into contracts?, 
with them relative thereto, and to rent or purchase such 
buildings, piers, or other real estate as may be necessary for 
the transaction of the business. 

Confectionery. 

To purchase, manufacture, sell, and deal in sugar, glucose,, 
candy, confectionery, ice, ice cream, water ices, fruit syrups,, 
chocolate, licorice, chewing gum, pop com, and any and all 
articles consisting in whole or in part of sugar, glucose,, 
candy or confectionery, chocolate, licorice, chewing gum, and 
pop com; to manufacture, purchase, or otherwise acquire, 
hold, own, sell, assign and transfer, invest, trade, and deal 
in goods, wares, merchandise, machinery, appliances, and 
property of every class and description necessary or incident 
to the business of manufacturing, selling, and dealing in 
sugar, glucose, candy, confectionery, ice, ice cream, water 
ices, fruit syrups, chocolate, licorice, chewing gum, and pop 
com and articles made from or containing the same.^ 

Cordage. 

To buy, sell, or manufacture cordage, twine, braids, and 
all other articles, subjects, and commodities incident thereto 

1 Taken from Dill on Corps. (4th ed.) p. 250. 
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and all machinery necessary for the production of any of the 
above. 

Cotton Cloth. 

(See certificate of New England Cotton Yam Co., supra.) 

Crockery. 
(See Department Store.) 

Department Store, 

(1) To establish and conduct a general department store. 

(2) To carry on all or any of the businesses of dry- 
goods merchants, cloth manufacturers, furriers, haberdashers, 
hosiers, manufacturers, importers, wholesale and retail dealers 
of and in textile fabrics of all kinds ; milliners, dressmakers, 
mantua-makers, tailors, hatters, clothiers, furnishers, outfit- 
ters, glovers, lace manufacturers, feather dressers, boot and 
shoe makers; manufacturers and importers and wholesale 
and retail dealers of and in leather goods, household furni- 
ture, ironmongery, china and glassware, crockery and other 
household fittings and utensils, ornaments, bric-a-brac, sta- 
tionery, notions, and fancy goods; dealers in meat and pro- 
visions, drugs, chemicals, and other articles and commodities 
of personal and household use and consumption; and gen- 
erally of and in all manufactured goods, materials, provisions, 
and produce. 

(3) To carry on any of the businesses of coach and car- 
riage builders, saddlers, harness-makers, house decorators, 
sanitary engineers, electrical engineers, and contractors in 
all the branches thereof, gasfitters, coal and wood dealers, 
land, estate, and house agents, builders, contractors, auc- 
tioneers, cabinet-makers, upholsterers, furniture removers, 
owners of depositories, warehousemen, carriers, storekeepers ; 
manufacturers of and dealers in hardware, jewelry, plated 
goods, perfumery, soap, toilet articles of all kinds, and 
articles required for ornament, recreation, or amusement; 
gold and silversmiths, dealers in precious stones, watch- 
makers, newspaper proprietors, booksellers, dealers in musical 
instruments, manufacturers of and dealers in bicycles, tri- 
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cycles, and motor carriages, and sporting goods of all kinds ; 
and also refreshment contractors, restaurant keepers, wine 
and liquor dealers, tobacconists, and dealers in mineral, 
aerated, and other liquors ; barbers and hairdressers, farmers, 
dairymen, market gardeners, nurserymen and florists, photog- 
raphers and dealers in photographic supplies, printers, litliog- 
raphers and engravers, dealers in domestic, trained, and 
fancy animals. 

(4) To buy, sell, manufacture, repair, alter, and exchange, 
let on hire, export, and deal in all kinds of articles and 
things which may be required for the purposes of any of 
the said businesses, or commonly supplied or dealt in by 
persons engaged in any such businesses, or which may seem 
capable of being profitably dealt with in connection with 
any of the said businesses. 

(5) To provide and conduct refreshment-rooms, news- 
paper-rooms, reading and writing-rooms, dressing-rooms, 
telephones, and other conveniences for the use of customers 
and others. 

(6) To grant to other persons or corporations the right 
or privilege to carry on any kind of business on the prem- 
ises of the company on such terms as the company shall 
deem expedient or proper.^ 

Druggists. 

To carry on the wholesale and retail business of druggists 
and chemists, importers and exporters, manufacturers and 
dealers in patent medicines, and the recipes and formula* 
required for the preparation and production thereof, and 
to buy, sell, and manufacture all articles, substances, and 
materials, commonly dealt in by druggists and chemists, or 
that go into the manufacture of the goods, wares, articles, 
and preparations dealt in by them. 

Dry-Goods, etc. 

To buy, sell, manufacture, or in any other way to deal 
in and dispose of dry-goods of every name and nature, 

1 Taken from Dill on Corps. (4th ed.) 253. 
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including the carrying on of the business of wholesale and 
retail dealers in textile fabrics of every description and in 
all articles of cloth, linen, leather, paper, or of any other 
material commonly used for the clothing, protection, and 
adorniment of the human body, either male or female, in 
household furnishings, fittings and furniture, crockery, glass- 
ware, china, ornaments, pictures, and in all other substances, 
commodities, and articles of general, personal, and household 
use and consumption. 

Electrical Appliances, Machinery, and Vehicles. 

To buy, sell, manufacture, and deal in all electrical appli- 
ances, attachments, devices, and machinery, and repair, alter, 
and lease any and all of the same; and to buy, sell, manu- 
facture, deal in and lease wagons, carriages, and all other 
vehicles, and provide and equip the same with electricity, 
gas, oil, or any other material or substance used as a motive 
power. 

Farm-Products and Live-Stock. 

To purchase, sell as owners or consignees, mortgage, pledge, 
and generally to deal in, poultry, horses, cows, swine, sheep, 
and all other kinds and species of live-stock, wheat, rye, 
barley, oats, corn, milk, butter, eggs, vegetables, and fruit 
of every name and nature, and all other products of the 
farm and dairy, all articles, goods, and merchandise pro- 
duced, prepared, or manufactured from any of the above- 
named products and live-stock; to acquire by purchase or 
otherwise, lease, sell, build, and equip with furnishings, 
apparatus, and machinery, and operate for the handling, 
reception, storage on commission or as owners, of all agricul- 
tural or other products and merchandise, and all kinds and 
species of live-stock above referred to, warehouses for gen- 
eral or for <;old storage with power to issue proper receipts 
and certificates, business blocks, factories, stockyards, grain 
elevators, and appliances incidental to the operation of any 
of the same, and also to acquire by lease, purchase, or other- 
wise, and to operate all means and methods of transporta- 
tion by vehicles or by vessels. 
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Furniture. 

To buy, make, repair, sell, exchange, lease, and hire, on 
its own account or as the agent for others, furniture of every 
description, whether modem or antique, including tables, 
bureaus, chairs, side-boards, what-nots, lounges, sofas, ranges, 
stoves, furnaces, pipes, carpets, rugs, baby-wagons, oil-cloths, 
curtains, laces, embroideries, tapestries, pictures, paintings, 
etchings, drawings, engravings, statuary, bronzes, bric-a-brac, 
all other articles of every name and nature, used or capable 
of being used for the furnishing, adornment, beautifying, 
or decoration of houses and buildings, public or private, 
grounds, gardens, parks, etc. 

To act as appraisers of all inside and outside furnishings 
already mentioned; to lay out parks, gardens, and grounds, 
public or private; and to supply the equipment and fur- 
nishings for the same, and to act as decorators of rooms, 
halls, houses, and buildings, and to this end to use and 
supply any and all of the above-named articles or any 
other articles necessary and proper for the purpose. 

Orain and other Cereals. 

To purchase, sell, house, store, transport, and generally 
to deal in and convert by milling and grinding into market- 
able products, corn, wheat, rye, barley, oats, maize, rice, 
millet, and all other cereals, and to sell, store, and transport 
all such products; to acquire by purchase, lease, or other- 
wise, for the purposes of the business, granaries, elevators, 
and buildings, and to buy, sell, and manufacture all kinds 
of machinery both for handling and transporting any and 
all of the above-named cereals, and for converting the same 
into the appropriate products and by-products. 

Hardware, Mill Supplies, Plumbing, etc. 

To buy and sell, at wholesale or retail, and generally to 
deal in hardware of all shapes and sizes and made of any 
species of wood or metal or of any other material; all sup- 
plies, wares, and articles, whether manufactured or unmanu- 
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factured, used and employed, either as accessories or as 
component parts in the construction and operation of rail- 
ways, whether steam or electrical, or operated by any other 
agency, steamboats, engines, locomotives, cotton, woolen, 
yam, and all other kinds of mills and factories, machinery 
of every kind and description, electrical apparatus and plants, 
and gas and steam fixtures; iron from the pig and steel 
from billets, up to any form, shape, or size of manufacture; 
tools, implements, cutlery, merchandise, and wares; glass, 
manganese, copper, lead, rubber, alloy, fibre, wood, and 
lumber, and all articles and materials made from any or 
all of the same. 

To establish and operate sales, machine, and repair shops 
for the reception, handling, storing, and sale of any and 
all of the above-mentioned merchandise, articles, wares, and 
materials. 

To carry on the business of plumbing, and to this end to 
buy, sell, and generally to deal in and manufacture all kinds 
and species of plumbers' supplies, materials, and articles, in- 
cluding sanitary apparatus and fixtures, pipe made of any 
material, lead, wood, marble, earthenware, iron, and all 
other metals and substances and all articles made from any 
and all of the same. 

Hotel Business. 

To acquire lands with or without buildings thereon by 
purchase or by any other legal method, and to erect and 
construct buildings on any lands so acquired, and to occupy 
and conduct all of the above-named buildings as dwelling 
or apartment houses and hotels or for business purposes; 
to carry on as incident thereto as owner or lessee -livery 
stables with all the necessary adjuncts and appointments, 
restaurants for the serving and sale of all kinds of food, 
cigars, tobacco, wines, liquors, and drinkables, news-stands 
for the purchase and sale of newspapers, books, periodicals, 
magazines, and other similar articles, reading and writing 
rooms, libraries, and all other businesses, facilities and privi- 
leges designed to conduce to the benefit and convenience of 
guests and customers. 
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Ice. 

To buy, sell, cut, store, deal in, manufacture, and trans- 
port ice and enter into and carry out all contracts and 
stipulations that may be necessary to promote and effec- 
tuate any and all of these objects and purposes. 

Land and Mines. 

(Outside of the Commonwealth.) 

To buy, possess, lease, sell, convey, or mortgage real and 
personal estate in any state, territory, or country outside the 
limits of this Commonwealth; to improve the same for sale 
or for residential and business purposes; to buy, lease, con- 
struct, and operate plants and lines for electric power and 
lighting, telephone and telegraph lities, trolley lines, includ- 
ing the acquisition of rights of way and easements, water- 
works, including the selling and renting of water and water 
privileges; to buy and sell for any and all of the above 
purposes any and all kinds of merchandise and supplies; 
to acquire by purchase, location, lease, or by any other legal 
method, and develop, operate, and sell, mines for the pro- 
duction of gold, silver, lead, iron, and coal, and any interest 
in such mines, and to purchase, sell, build, construct, and 
operate buildings, machinery, plants, water rights, canals, 
pipe lines, franchises, and all other property and privileges 
requisite for the treatment, reduction, and transportation of 
ores or for the advancement of any and all of the purposes 
above recited. 

Lumber. 

To obtain possession of lands by lease or by any other 
method but not to acquire the fee, and to contract with the 
owner or owners thereof in such leases or other stipulations 
for the right and license to cut from said lands and carry 
therefrom and own and sell wood and timber of every kind 
and description; and to establish and operate all necessary 
plants for the promotion of such cutting, transportatic«i, 
ownership, and sale. 
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Machinery. 
(Cotton and Woolen.) 

To manufacture, acquire by purchase or otherwise, oper- * 
ate and sell machines, machinery, tools, and mechanical 
appliances and devices of every nature and description for the 
spinning, manufacture, production, and treatment in any 
other way of cotton and woolen yam and also cloth of all 
shapes, sizes, and descriptions, and yam and cloth of any • 
other character made from any other fibrous material, and 
to acquire all personal and real property requisite for the 
carrying on of the business aforesaid. 

Mercantile and Commercial Agency. 

To establish, own, and operate a general mercantile agency, 
and to this end to acquire in any lawful way, whether by 
purchase or otherwise, and to dispose of by sale or in any 
other lawful manner, knowledge, information, facts, and 
statistics of every description relative to the commercial and 
business affairs and condition as to assets and capital, sol- 
vency or insolvency, credit and standing, of any and all 
individuals, partnerships, companies, associations, and cor- 
porations carrying on business of every description in every 
part of the world; to establish and carry on a bureau or 
agency for the collection of debts, obligations, demands, 
accounts, and claims of every nature, and to enforce payment 
thereof by suits and actions, and to enter into any stipula- 
tion or contract for the performance of any undertaking 
relative to any of the above-named purposes and objects; 
and to acquire by purchase or by any other method and to 
establish and operate a plant and all the requisite machinery 
and appliances for printing, advertising, and publishing in 
all forms and with all accessories^ such as book-binding, etc, 
and for the preparing and distributing of newspapers, maga- 
zines, pamphlets, books of every form, nature, and descrip- 
tion, mercantile reports and ratings. 
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Milk and Dairy Products, 

To buy and sell, in the home or in foreign markets, and 
to manufacture in all forms, whether in the shape of oleo- 
margarine, butterine, or otherwise, milk, beef, and all other 
articles and substances required in the making of dairy 
products; to purchase, build, and operate buildings and 
plants for the making of ice and for refrigerating uses, and 
to purchase, sell, construct, and operate all refrigerating 
cars that may be required for any of the purposes above 
enumerated. 

Mineral Oil, 

To buy, sell, lease, in the United States or in any other 
part of the world, real estate, concessions, rights, and privi- 
leges in and to real estate for the purpose of prospecting 
for, obtaining, handling, storing, transporting, selling, and 
disposing of mineral oil of all kinds and varieties, includ- 
ing petroleum; to buy and sell crude or refined mineral 
oils, and to manufacture and refine mineral oils or other- 
wise treat the same for the supply of the general market; 
to construct and operate pipe lines; to buy and use patents 
pertaining to its business, whether granted by this or by any 
other country, also licenses under any patents wherever 
obtained; to acquire by exchange, purchase, or barter, and 
dispose of by sale or in any other way, the shares, bonds, 
or any other securities issued by any corporation or com- 
pany engaged in any or all of the businesses hereinbefore 
named ; to acquire and operate transportation lines by water 
and also by land, so far as permitted and authorized by the 
laws of the local jurisdictions ; to construct, equip, buy, sell, 
and lease all works, conveniences, and appliances that may 
be either useful or necessary in the carrying on of any of 
the businesses already named, and generally to enter into 
all contracts and do all acts in any way designed to carry 
out any or all of the above objects and purposes. 
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Mining. 

To engage in and carry on the business within or without 
the Commonwealth of mining coal, copper, iron, silver, gold, 
and generally all species of ores, of buying, selling, and 
dealing in any of the above-named and in any of the prod- 
ucts or by-products thereof, and of doing all acts necessary 
and incidental to such carrying on of said business, includ- 
ing euch acquisition, leasing, dealing in, and sale of mines, 
lands, mining rights, privileges, and claims, as are authorized 
by the laws of the Commonwealth of Massachusetts. 

Newspaper. 

To carry on and transact the business of newspaper pro- 
prietors and generally of obtaining and distributing infor- 
mation and knowledge of every description; to acquire by 
purchase or otherwise, print, publish, distribute, and circu- 
late any newspaper or newspapers, and to this end to acquire 
and take over as a going concern the newspaper known as 
the Boston Daily Inquirer^ and all the assets and liabilities 
of the proprietors of that newspaper, including the entire 
real estate and plant, machinery, fixtures, appliances, and 
movable property belonging thereto; to acquire additional 
real estate, and provide, erect, purchase, or lease buildings, 
workshops, or any other structures or property calculated 
to promote the objects of the company, and to carry on 
the trade and business of printing, lithographing, engraving, 
and advertising. 

Newspaper and General Publication. 

To prosecute and carry on the general business of print- 
ing, publishing, selling, and circulating newspapers, and all 
other species of literature, and as germane thereto the busi- 
ness of advertising, whether on its o^vn account or as agent, 
of printing, engraving, and lithographing. 
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Paints. 

To buy, sell, and manufacture paints of all kinds and 
for all uses, however made, also all substances and materials 
that enter as ingredients into the production of paints, also 
painters' supplies; and to buy, sell, and manufacture all 
merchandise and articles required in the carrying on of the 
business just mentioned. 

Paper. 

To buy, sell, import, manufacture, and generally to deal * 
in paper of all kinds and varieties, used for wrapping, 
writing, the covering of walls and ceilings, the making of 
books, or for any other purpose whatever, and all substances, 
ingredients, materials, and articles which are necessary to, 
and go into the production of, any and all kinds and varie- 
ties of paper; and to this end to acquire and develop such 
woodlands in this or in any other country as may be neces- 
sary for the promotion of any or all of the above-named 
objects. 

Patents. 

To acquire by application, purchase, lease, or by any other 
method, to use, sell, or dispose of in any way whatever, and 
to carry on any business, whether manufacturing or other- 
wise, calculated to develop and make available, all inventions 
and all improvements thereon secured under letters patent 
granted under the laws of the United States or of any other 
country, all trade^marks and names, secret processes, and 
formulsp, however and whenever secured and obtained, and 
to grant licenses in respect of, or in any other way to turn 
to account, any or all of said inventions, improvements, 
trade-marks, names, secret processes, and formulce. 

Provisions. 

To buy, sell, store, handle, import, export, and transport 
meat of every description and all other animal products, such 
as hides, grease, and tallow, fish, shell-fish, and all other 
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products of the sea and shore; wines and liquors and all 
other drinkables, cigars and all other articles made from 
tobacco, all dairy products, butter, butterine, oleomargarine, 
milk and groceries, fruit and vegetables of every nature and 
description; and to construct, lease, own, use, and maintain 
rooms, buildings, and warehouses for cold storage, either of 
any or all of the above-named articles and products or of 
similar articles and products, for hire. 

Publishers. 

To acquire, print, publish, conduct, circulate, sell, dis- 
tribute, deliver, and otherwise deal in and with any maga- 
zine, magazines, periodical, periodicals, journal, journals, 
newspaper, newspapers, pamphlet, pamphlets, book, books, 
and other publications of any and every description what- 
soever; and generally to carry on the business of magazine, 
periodical, journal, and newspaper proprietors and the busi- 
ness of general publishers and printers; to undertake and 
transact all kinds of business relative to gathering and dis- 
tributing news and information of every kind and descrip- 
tion; to carry on the stationery business, and any other 
merchandising business, book making, book manufacturing, 
book selling, bookbinding, designing, engraving, lithograph- 
ing, die casting, stereotyping, electrotyping, and the making 
and printing of illustrations of every kind and character, 
by any and every process whatsoever; to secure, acquire, 
hold, own, use, and sell copyrights and all rights of a similar 
nature or description ; and to acquire, own, deal in, and deal 
with all materials or articles of any kind and description 
used or useful in connection with any or all of the objects 
hereinbefore expressed, or of a character similar or analo- 
gous thereto. 

To purchase or otherwise acquire, hold, own, sell, assign, 
transfer, mortgage, pledge, exchange, or otherwise dispose of 
the shares of the capital stock or any bonds, obligations, or 
other securities or evidences of indebtedness, good-will, rights, 
franchises, assets, and property of every and any kind, or any 
part thereof, of other corporations, domestic or foreign, and 
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if desirable to issue in exchange therefor the stock, bonds, 
or other obligations of this company ; to assume the liabilities 
of other corporations, and to operate their properties either 
in the name of this company or of any other corporation.^ 

Publishing. 

To publish, print, bind, manufacture, issue, purchase, sell, 
deal in, and otherwise turn to account books, magazines, pub- 
lications, newspapers, pamphlets, maps, charts, engravings, 
lithographs, etchings, wood-cuts, electrotypes, stereotypes, 
photographic prints, photo-lithographs, pictures, and illus- 
trations whether colored or without color, and by whatsoever 
process or processes the same may be produced, whether now 
existing or hereafter to be discovered or invented ; and, gen- 
erally, to carry on the business of printers, binders, lithog- 
raphers, stereotypers, engravers, and publishers, in any and 
all of the states, territories, colonies, dependencies and dis- 
tricts of the United States of America and in any and all 
foreign countries.^ 

Realty. 

(Outside Massachusetts.) 

To acquire, without limit as to amount in any jurisdiction 
outside the Commonwealth but conformably to the laws of 
such jurisdiction, by purchase, deed, mortgage, lease, or by 
any other method and to dispose of by sale, conveyance, mort- 
gage, or by any other method, personal property of every 
name, nature, and description and real property, whether 
improved or unimproved; to develop and operate any and 
all of such real property and to this end to build, erect, tear 
down and re-build, operate, or sell, hotels, warehouses, office- 
buildings, shops, factories, mills, tenement or other houses 
and any and all other structures, and to enter into any and 
all contracts necessary in the premises ; to issue bonds upon 
any and all of the above-named property, buildings and struc- 
tures as security, and dispose of said bonds, and to advance 
money on, purchase, and sell bonds issued on any other prop- 

1 Taken from Dill on Corps. (4th ed.) 291. 

4 
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erty, real or personal ; to build, construct, and open for public 
or private use streets and roads, and build and operate sewers, 
necessary for the promotion of any of the above objects, and 
further to transact on commission the general business of a 
real estate agent and broker. 

Rubber Ooods. 

To buy, own, sell as owners or on consignment, deal in, 
produce, and manufacture all goods, merchandise, and articles 
of clothing and of general use, of which rubber is wholly or 
in part a component, and all materials and substances which 
enter into the manufacture of any and all such goods, mer- 
cliandise, and articles, to transact any and all business nec- 
essary and incident to any and all purposes and objects 
specified above, and to purchase, own, use, and operate all 
kinds of machinery, implements, tools, devices, and appliances 
required in the production and manufacture of any goods, 
merchandise, and articles of which rubber is a component 
part. 

Rummage Sales, 

To acquire by purchase, lease, consignment for sale on 
commissions or otherwise, and to sell, barter, and exchange 
all waste products of the home and all dry-goods of every 
name and description, including all under and outer gar- 
ments for the human body, textile fabrics of all kinds, laces, 
embroideries, and white goods, linens, silks, ribbons, hand- 
kerchiefs, gloves, hats, caps, shoes, boots, neckties, coats, 
jackets, trousers, vests, all kinds of shirts, stockings, skirts, 
waists, bonnets, head-dress, and all other articles worn by 
females; leather goods, household furniture, ironmongery, 
china, and glassware, crockery, and other household decora- 
tions, fittings, and utensils, ornaments, bric-a-brac, stationery, 
notions, and fancy goods, drugs, chemicals, and other articles 
and commodities of personal and household use and con- 
sumption, all tools and implements of trade, agriculture, or 
of general use and convenience, paper, rags, junk, trunks 
and bags and all other articles for use in travel, hardware, 
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jewelry, plated goods, perfumery, soap, toilet articles of all 
kinds and all articles required for personal ornament, recre-^ 
ation, or amusement, watches, clocks, books, newspapers,, 
musical instruments, bicycles and all other vehicles and all. 
appliances that belong thereto, harnesses, saddles, pictures,, 
photographs, and provisions; and to this end to acquire by 
purchase, lease, or otherwise lands and buildings within or 
without the Commonwealth to promote the objects and pur- 
poses specified above, and to mortgage and convey the same. 

Securities and Investments. 

To purchase, receive, hold, and own bonds, mortgages, 
debentures, notes, shares of capitai stock, and other securities, 
obligations, contracts, and evidences of indebtedness of any 
private, public, or municipal corporation, or of the Govern- 
ment of the United States or of any state, territory, or colony 
thereof, or of any foreign state or country ; to receive, collect,, 
and dispose of, interest, dividends, and income upon, of, and 
from any of the bonds, mortgages, debentures, notes, shares 
of capital stock, securities, obligations, contracts, evidences 
of indebtedness, and other property held or owned by it, and 
to exercise in respect of all such bonds, mortgages, debentures,, 
notes, shares of capital stock, securities, obligations, contracts, 
evidences of indebtedness, and other property, any and all the 
rights, powers, and privileges of individual owners thereof; 
to do any and all acts and things tending to increase the value 
of the property at any time held by the company; to issue 
bonds and to secure the same by pledges or deeds of trust or 
mortgages of or upon the whole or any part of the property 
held by the company, and to sell or pledge such bonds for 
proper corporate purposes, as and when the board of direct- 
ors shall determine; and, in the promotion of its said cor- 
porate business of investment and to the extent authorized by 
law, to lease, purchase, hold, sell, assign, transfer, pledge, 
mortgage, and convey real and personal property of any name 
and nature; but nothing herein is to be construed as 
intended to form a banking company, a trust company, a 



52 BUSINESS CORPORATIONS. 

savings bank, or a corporation intended as a part of its busi- 
ness to derive profit from the loan and use of money.^ 

Stationers, Booksellers, etc. 

■ 

To buy and sell, print, produce, and publish books of all 
kinds and descriptions ; to buy, sell, deal in, and manufacture 
stationery of every nature ; to carry on the businesses of .book 
binding, printing, lithographing, stereotyping, electrotyping, 
engraving, die sinking, and of dealing in, buying, selling, and 
manufacturing any and all materials required and used in 
the production of paper and any and all other articles 
required and used in the promotion and prosecution of any 
and all of the objects specified above. 

Sugar and Sugar Refinery. 

To obtain by purchase, lease, or in any other way and to 
maintain and operate lands, farms and plantations, whether 
within or without the United States, for the growth and cul- 
tivation of sugar cane, and buildings, factories, mills, dis- 
tilleries, and refineries for the development, refining, and 
production of sugar; to buy and sell and generally to deal 
in sugar, sugar-cane, molasses, syrups, and melada. 

Tanneries. 

To buy, own, operate, and carry on one or any number of 
tanneries ; to tan and finish therein leather of every kind and 
description ; to buy and sell leather, including scrap -leather 
and all the by-products of tanning; to lease, buy, and sell 
timber, bark, timber lands, or any other property necessary 
in the transaction of the business. 

Theatres, Concert Halls, etc. 

To build, purchase, own, lease, sell, and operate halls and 
buildings for theatrical performances, concerts, or other public 
exhibitions, and to employ to perform therein ballet dancers, 
actors, jugglers, conjurers, athletes, musical and vaudeville 

1 Taken from Dill on Corps. (2d ed.) p. 213. 
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artists and performers as well as trained animals or any 
other dumb creatures; to keep and maintain in connection 
with such halls and buildings stands and restaurants for the 
sale of wines, liquors, spirits, tobacco, mineral waters, tea, 
coffee, and all other kinds of drinks and beverages and food 
of every name, nature, and description; to acquire by pur- 
chase or otherwise, copyrights, licenses and rights of repre- 
sentation, under the laws of the United States or of any 
other country, designed to promote any or all of the pur- 
poses and objects above recited and to employ for a consider- 
ation individuals to write and compose plays and songs and 
also productions for instrumental music ; to print or publish 
and obtain copyrights on any or all of the same in this or in 
any other country ; to sell and generally to deal in anything 
80 printed, published, or copyrighted, and to grant and con- 
vey licenses, rights, and privileges as to any of the above- 
named property of the company to any individual, firm, or 
corporation. 

Tobacco, 

(Cultivation, Manufacture, and Dealing in.) 

To plant, raise, cultivate, purchase, sell, and deal in leaf 
tobacco of all kinds and varieties and deal in, by purchase, 
sale, or in any other way, and to manufacture, cigars and 
cigarettes of all kinds, shapes, and forms and also cut and 
plug tobacco ; to purchase, own, construct, lease, erect, hire, 
and operate factories and buildings of every kind and de- 
scription and machinery and other appliances and property 
therein or elsewhere for any and all of the objects and pur- 
poses stated above. 

Warehouse. 

To carry on the general business of warehousing in all 
departments and branches for the reception and care for a 
consideration or otherwise of general merchandise and prop- 
erty or of animals, birds, etc., in cold storage; to buy and 
sell all goods of every description usual in the conduct and 
management of warehouses; to purchase, build, lease, sell, 
and operate all methods of transportation, whether vehicles 
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or vessels, for the carrying of merchandise and property of 
every description, in cold storage or otherwise; to issue, 
execute, and deliver receipts and certificates, negotiable or 
non-negotiable, for property and merchandise of all kinds 
commonly placed in warehouses ; to make loans and advances 
upon the same and to issue, execute and deliver all documents 
and papers required as evidences of such loans and advances ; 
to acquire by purchase, lease, or otherwise, or construct docks, 
piers, and wharves necessary for the purposes of the company 
in connection with any and all methods of transportation 
referred to above; and generally to carry on any business 
undertaking commonly carried on by warehousemen. 

Water Transportation. 

To construct, equip, purchase, own, sell, and lease vessels 
of every nature and description, however propelled, and to 
operate and navigate the same on any and all public and 
private waters of the world in any lawful undertaking or 
business, whether for the transportation of merchandise or 
passengers or for towing or lighterage; to construct build- 
ings, machinery, docks, slips, and elevators calculated in any 
way to facilitate the means and methods of transportation, 
towing, or lighterage, and to sell the same and to carry on the 
business of ship chandlers and supply any and all materials 
necessary and useful in the operation and navigation of 
vessels. 

Woolen Goods, etc. 

To deal in by buying, owning, and selling, to manufacture 
from the raw material and to adapt for sale when so manufac- 
tured or bought, woolen and worsted goods and fabrics of 
every form, shape, size, and pattern, and to buy, own, sell, 
and manufacture any and all substances and materials used 
in and incidental to the manufacture of or dealing in, by 
purchase, sale, or otherwise, woolen and worsted goods and 
fabrics aforesaid; and generally to prosecute and carry on 
any manufacturing business necessary and proper to pro- 
mote any and all of the objects stated above. 
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Yam. 
(See Certificate of New England Cotton Yam Co., supra,) 

Object clauses under the laws of New Jersey may in many 
instances be used to advantage under the Massachusetts 
Statute of 1903. See Dill on Corps. (4th ed.) 237-330. 



CHAPTEE 11. 

Oeganization undee Special Act and under General 

Law. 

ORGANIZATION UNDER SPECIAL ACT. 

Reference may be had to the second chapter of the first 
edition of this book for the method of applying to the legis- 
lature for a special act and for other points. 

" A corporation which is created by special charter shall, 
if no time is limited therein, be organized within two years 
after the passage of its act of incorporation. The persons 
named in said act and their associate subscribers to stock 
before the date of the act shall hold the franchise or privi- 
leges granted until the corporation is organized." St. 1903, 
c. 437, § 6. 

" The first meeting of the incorporators of a corporation 
created by special law shall, unless such law otherwise pro- 
vides, be called by a notice signed by a majority of the per- 
sons named in the act of incorporation." St. 1903, c. 437, 
§ 9. (See Rev. Laws, c. 109, § 13.) See Braintree Water 
Supply Co. V. Braintree, 146 Mass. 482, 488; ISTewcomb v. 
Reed, 12 Allen, 362, 364; Lechmere Bank v. Boynton, 11 
Cush. 369; Chester Glass Co. v. Dewey,' 16 Mass. 94, 101. 
Section 9 of 1903, c. 437, omits certain provisions in Rev. 
Laws, c. 109, § 13, especially the reference to associate sub- 
scribers, so that it would now seem that under said § 9 only 
the incorporators named in the special act c^n participate in 
the organization. Section 9 makes identical provision as 
to the first meetings both in case of corporations organized 
imder general laws and created by special act ; and as the two 
classes of corporations have now an identical method of 
organization, reference may be had to the remainder of the 
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provisions in § 9, given below. The provisions in the first 
edition from pp. 38-46 are here omitted, but it is suggested 
that in the case of corporations created under special law 
there should be acceptance of the act under the Dartmouth 
College case. See in addition to cases cited in first edition, 
4 Thomp. on Corps. § 5380 et seq.; 7 Ibid, § 8160 et seq.; 
2 Cook on Corps. (5th ed.) 492 et seq.; Lyons v. Orange 
Railroad Co. 32 Md. 18, 30; Pearsall v. Great Northern 
Railway, 161 U. S. 646; Hayward v. Leeson, 176 Mass. 
310; Lincoln Bank v. Richardson, 1 Me. 79; Hawes v. 
Anglo-Saxon Co. 101 Mass. 385, 393; Bangor R. R. Co. v. 
Smith, 47 Me. 34, 44. See also as to acceptance of charter. 
Rev. Laws, c. 8, § 3. As to proof of acceptance of charter, 
see Famsworth v. Lime Co. 83 Me. 440 ; Hudson v. Carman, 
41 Me. 84 ; Coffin v. Collins, 17 Me. 440. As to defective 
organization under special charter, see Katama Land Co^ 
V. HoUey, 129 Mass. 540; Katama Land Co. v, Jemegan, 
126 Mass. 155. As to the records of corporations, see Sears 
V. Kings Co. Railway, 152 Mass. 151, 153; McGinty v. 
Athol Reservoir Co. 155 Mass. 183. 

ORGANIZATION UNDER GENERAL LAW. 

By § 7 of St. 1903, c. 437, it is provided that " three or 
more persons may associate themselves by a written agree- 
ment of association with the intention of forming a cor- 
poration under general laws for any lawful purpose which 
is not excluded by the provisions of section one except to 
buy and sell real estate or to distil or manufacture intoxi- 
cating liquors." 

It was said under the old statute that the manifest intent 
was that a corporation should " exist at least as soon as the 
first meeting has been held and officers have been elected, 
if not immediately upon the signing of the fundamental 
articles of association." Hawes v. Anglo-Saxon Co. 101 
Mass. 385, 394, 395. See Utley v. Union Tool Co. 11 
Gray, 139, 141 ; Merrick v. Reynolds Engine Co. 101 Mass. 
381; McGinty v. Athol Reservoir Co. 155 Mass. 183, 184; 
Enterprise Brewing Co, v. Grime, 173 Mass. 252, 254. 
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As to incorporation under repealed Statute, see Op. Atty. 
Gen. Aug. 7, 1902. As to " lawful purpose," see Hawes v. 
Anglo-Saxon Co. 101 Mass. 385. As to coke, tar, ammonia, 
gas, etc., see Op. Atty. Gen. May 1, 1902. As to the sale of 
intoxicating liquors, see Enterprise Brewing Co. v. Grime, 
173 Mass. 252; Op. Atty. Gen. June 16, 1899. As to 
dealing in stocks and bonds, see 1 Op. Atty. Gen. 275. 
Under the old law it was stated that there " is no legal 
objection to the manufacture by a single corporation of the 
greatest variety of articles." Bird v. Daggett, 97 Mass. 494, 
496. 

It is now stated in St 1903, c 437, § 12, that the certifi- 
cate of incorporation shall state that the subscribers to the 
agreement of association, ^' their associates and successors, 
are legally organized and established as, and are hereby 
made, an existing corporation under the name of," etc 
Still later in the same section it is stated that '^ the exist- 
ence of every corporation which is not created by special 
law shall begin upon the filing of the articles of organiza- 
tion in the oflSce of the secretary of the commonwealth. The 
secretary of the commonwealth shall also cause a record of 
the certificate of incorporation to be made, and such certi- 
ficate, or such record, or a certified copy thereof, shall be 
conclusive evidence of the existence of such corporation." 
See Davis v. Old Colony Kailroad Co. 131 Mass. 258; 
Butchers' Bank v. McDonald, 130 Mass. 264; Rice v. Na- 
tional Bank, 126 Mass. 300, 304. 

The following is the method of organization imder general 
laws. The same method is employed in the case of a charter ; 
only it would seem advisable that the charter be accepted. 
See remarks just above. 

Blank forms may be procured at the office of the Com- 
missioner of Corporations. Section 8 of St 1903, c. 437, is 
as follows : — 

" The agreement of association shall state : — 

" (a) That the subscribers thereto associate themselves 
with the intention of forming a corporation. 

" (b) The corporate name assumed. 
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" (c) The location of the principal office of the corpora- 
tion in the commonwealth, and elsewhere in the case of 
corporations organized to do business wholly outside the 
commonwealth. 

" (d) The purposes for which the corporation is formed 
and the nature of the business to be transacted." St 1903, 
c 437, § 8. 

" This (d) being the important part of the certificate of 
incorporation, great care should be taken that the objects 
and purposes of the company are stated in the fullest and 
clearest manner possible, because the company cannot urf- 
dertake any business not authorized by its charter, and not 
even the fullest sanction given by the shareholders will make 
valid an act which is outside the powers of the company. . . . 

" The balance of disadvantage decidedly attaches to too 
narrowly defined objects. 

" It is easier to compress, so to speak, the business of a 
company within the limits of large objects and broad powers 
than to develop in the face of narrowly defined objects. . . . 

" It is customary to insert general words, such as ' in 
general to carry on any other business whether manufactur- 
ing or otherwise.' But it must be understood that the courts 
limit such words to operations of a nature similar to the 
business previously mentioned, . and will not include any 
wholly fresh business." Dill on Corps. (4th ed.) 21. See 
" Object Clauses " in last part of Chap. I. 

" (e) The total amount of the capital stock of the cor- 
poration, which shall not be less than one thousand dollars, 
to be authorized; the par value of the shares, which shall 
not be less than five dollars; the number of shares into 
which the capital stock is to be divided, and the restrictions, 
if any, imposed upon their transfer; and, if there are to 
be two or more classes of stock, a description of the different 
classes and a statement of the terms on which they are to 
be created and of the method of voting thereon." St. 1903, 
c. 437, § 8 (e). It would seem that there is no limit as 
to the amount of the capital stock over $1,000 or as to the 
par value of the shares above $5. As to the restrictions, 
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if any, imposed upon the transfer of shares, see §§ 26, 28 
of the act, and also Chap. V of this book on Stock and 
Stockholders. 

There seem to be in different jurisdictions various methods 
of issuing preferred stock ; but in this act the power is given 
in the initial procedure. Section 27 in this act provides as 
follows: — 

" Every corporation may create two or more classes of 
stock with such preferences, voting powers, restrictions, and 
qualifications thereof as shall be fixed in the agreement of 
association or, in the case of a corporation created by special 
law, in the articles of organization, or in an amendment to 
said agreement or articles which may be adopted as here- 
inafter provided." See §§ 40-44. 

After a statement in American Tube Works v. Boston 
Machine Co. 139 Mass. 6, 9, as to a corporation dividing its 
capital stock into two classes, the court says : " The question 
is a different one, whether a corporation, with an existing 
capital stock all subscribed for and taken, can increase its 
capital by the issue of further shares which shall be pre- 
ferred, and if so, under what circumstances this may be 
done, and whether by a mere majority or only by a imani- 
mous vote of the existing stockholders." See Holland v. 
Cheshire Kailroad, 151 Mass. 231. For a case where it 
was held that the owners of preferred shares ought to resort in 
the first instance to that court which alone could declare the 
law of the case with authority and could compel obedience to 
it by force, see Kimball v, St Louis Railway Co. 157 Mass. 7. 

It has been held that there is " no power in the corporate 
body, nor in a majority of the stockholders, to provide by 
by-law for the creation of a preferred stock, so as to bind 
a minority of the stockholders not assenting thereto." Kent 
V, Quicksilver Mining Co. 78 N. Y. 159, 183. If illegally 
issued it may, perhaps, by acquiescence of all the stock- 
holders, become legal, so far as they are concerned. Special 
statutes authorizing the issue of preferred stock are Sts. 
1891, c. 83; 1890, c. 89; 1887, cc. 100, 413; 1886, c. 
227; 1885, c. 349; 1866, c. 257; 1855, c. 143. See 
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American Tube Works v. Boston Machine Co. 139 Mass. 
6, 9. 

In the absence of stipulation or provision, preferred stock 
gives holder a preference in division of profits, but not of 
capital upon dissolution. McGregor v. Home Ins. Co. 33 
N. J. Eq. 181, 183, 184. 

" Preference shareholders are entitled to be first paid 
the amount of dividends guaranteed, and of all arrears of 
dividends or interest, before the other shareholders are 
entitled to receive anything, and although they can receive 
no profits where none are earned, yet as soon as there are 
any profits to divide they are entitled to the same." Miller, 
J., in Boardman v. Lake Shore Railroad Co. 84 N. Y. 157, 
174. See Williams v. Parker, 136 Mass. 204. And the 
undeclared arrears of dividends pass to the transferee un- 
less reserved to the transferrer. Jermain v. Lake Shore 
Railroad, 91 N. Y. 483. See Barnard v. Vermont Railroad 
Co. 7 Allen, 512. 

Generally the preferred stockholder is a member and not 
a creditor of the corporation. Williston v. Michigan Rail- 
road Co. 13 Allen, 400. He has " a chance for dividends 
out of net earnings and the power of voting, and a priority 
over holders of common stock, but not a priority over debts 
subsequently contracted." Warren v. King, 108 U. S. 389, 
400. See Field v. Lamson Co. 162 Mass. 388, 390; Phillips 
v. Eastern Railroad Co. 138 Mass. 122. The certificates 
should set forth the exact provisions of the statute, as the 
rights of shareholders, and especially those of transferees, 
may be determined by the language of the certificates. See 
St. 1903, c. 437, § 26. 

" After the corporation has been organized, with common 
stock only, and the stock issued in whole or in part, and 
business commenced and money invested in stock, it is then 
too late to make unissued stock preferred stock, unless all 
the stockholders assent thereto." 1 Cook on Corps. (5th ed.) 
§ 268. As to the effect of a guaranty as to the payment of 
dividends and as to the remedy of preferred shareholders, 
see Field v. Lamson Co. 162 Mass. 388. 
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Now as to the recital in the agreement of association. 

Suppose a provision is inserted as to the voting power of 
both preferred and common stock, and the provision conflicts 
with the provision in § 40 as to voting on the increase or 
reduction of the capital, the last-named would probably pre- 
vail. As to the nature of preferred stock, see Dill on Corps. 
(4th ed.) 40 et seq.j 2 Thompson on Corps. §§ 2236-2296; 
1 Cook on Corps. (5th ed.) c. XVI. 

The following is offered as a simple form. 

" The preferred stock shall be entitled to cumulative divi- 
dends from the net earnings of the company at the rate of 
five per centum per annuim, payable on the first days of May 
and November in each year; and the surplus of net earn- 
ings, if any, shall be divided pro rata among the holders of 
preferred and common stock in proportion to their several 
interests. But if in any year dividends amounting to five 
per centum shall not have been paid upon the preferred 
stock, the deficiency shall be payable before any dividends 
shall be paid upon the common stock. There shall be no 
difference in the voting power of preferred and common 
shares, stockholders being entitled to one vote for each share 
of stock, whether preferred or common, owned by them." 

The following is from the charter of the Com Products 
Company: — 

" The holders of the preferred stock shall be entitled to 
receive when and as declared, from the surplus or net profits 
of the corporation, yearly dividends at the rate of seven {7) 
per centum per annum, and no more, payable quarterly on 
dates to be fixed by the by-laws. The dividends on the pre- 
ferred stock shall be cumulative, and shall be payable before 
any dividends on the common stock shall be paid or set 
apart ; so that, if in any year dividends amounting to seven 
(7) per centum shall not have been paid thereon, the defi- 
ciency shall be payable before any dividends shall be paid 
upon or set apart for the common stock. 

" Wlienever all cumulative dividends upon the preferre'd 
stock for all previous years shall have been declared and 
shall have become payable, and the accrued quarterly instal- 
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ments for the current year shall have been declared, and the 
company shall have paid such cumulative dividends for pre- 
vious years and such accrued quarterly instalments, or shall 
have set aside from its surplus or net profits a sum sufficient 
for the payment thereof, the Board of Directors may declare 
dividends on the common stock, payable then or thereafter, 
out of any remaining surplus or net profits. 

" In the event of any liquidation, or dissolution, or wind- 
ing up, (whether voluntary or involuntary) of the corpora- 
tion, the holders of the preferred stock shall be entitled to 
be paid in full, both the par amount of their shares and the 
unpaid dividends accrued thereon, before any amount shall 
be paid to the holders of the common stock; and, after the 
payment to the holders of the preferred stock of its par value, 
and the unpaid accrued dividends thereon, the remaining 
assets and funds shall be divided and paid to the holders 
of the common stock pro rata according to their respective 
shares." 

The following is taken from a certificate of the preferred 
stock of the United States Steel Corporation. 

" This is to certify that is the owner 

of fully paid and non-assessable shares of the 

par value of one hundred dollars each in the preferred 
CAPITAL STOCK of the United States Steel Corporation, trans- 
ferable only in person or by attorney upon the books of said 
corporation, upon surrender of this certificate. The holders 
of the preferred stock shall be entitled to receive, when and 
as declared, from the surplus or net profits of the Corpora- 
tion, yearly dividends at the rate of seven per centum per 
annum, and no more, payable quarterly on dates to be fixed 
by the by-laws. The dividends on the preferred stock shall 
be cumulative, and shall be payable before any dividend on 
the common stock shall be paid or set apart; so that if in 
any year dividends amounting to seven per cent, shall not 
have been paid thereon, the deficiency shall be payable before 
any dividends shall be paid upon or set apart for the com- 
mon stock. Whenever all cumulative dividends on the pre- 
ferred stock for all previous years shall have been declared 
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and shall become payable, and the accrued quarterly instal- 
ments shall have been declared, and the company shall have 
paid such cumulative dividends for previous years and such 
accrued quarterly instalments, or shall have set aside from 
its surplus or net profits a sum sufficient for the payment 
thereof, the Board of Directors may declare dividends on 
the common stock, payable then or thereafter, out of any 
remaining surplus or net profits. In the event of any liqui- 
dation or dissolution or winding up (whether voluntary or 
involuntary) of the Corporation the holders of the preferred 
stock shall be entitled to be paid in full both the par amount 
of their shares and the unpaid dividends accrued thereon; 
the remaining assets and funds shall be divided and paid 
to the holders of the common stock according to their respec- 
tive shares. The preferred stock and the common stock may 
be increased as provided in the Certificate of Incorporation. 
This certificate is not valid without the signatures of the 
Transfer Agent and Registrar of Transfers." 

The following is from the charter of the Quaker Oats 
Company : — 

" The preferred stock shall be entitled, out of any and 
all surplus net profits, whenever declared by the Board of 
Directors, to cumulative dividends at the rate of but not 
exceeding six per cent, per annum for each and every year 
from the issue of such stock, payable half-yearly, in prefer- 
ence and priority to any payment of any dividend on the 
common stock for such year; the date of payment of the 
half-yearly dividend to be fixed by the Board of Directors; 
any preferred stock issued between dividend dates to be 
entitled at the next dividend date to a dividend at the rate 
aforesaid for the broken period. In the event of the disso- 
lution of the Corporation or of a distribution of the assets 
or any portion thereof by way of return of capital, the 
holders of the preferred stock shall be entitled to receive 
and be paid out of the surplus funds of the Corporation 
or out of the assets so distributed sums up to the par value 
of their preferred shares before anything shall be paid there- 
from to the holders of the common stock. The holders of 
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preferred stock shall not be entitled to any further share 
in the profits of the Company or to any further payment in 
the event of dissolution or distribution of assets by way of 
return of capital than as above provided. The dividends 
upon the preferred stock shall be cumulative, and if the 
dividend be not paid or fully paid in any year said dividend 
or the deficiency as the case may be shall be made up and 
paid from profits in the subsequent year or years without 
interest, and no dividend ' shall be declared or paid on the 
remaining stock until such unpaid dividend or deficiency 
as the case may be has been fully made up and paid. 

" So long as the said dividends on said preferred stock 
shall be paid half-yearly as aforesaid the holders of the 
preferred stock shall have no voting power on any question, 
except as below provided, but should any dividend on any 
preferred stock be not paid when payable as above provided, 
and remain so unpaid for a period of three months, then 
and so long as such dividend or any part thereof remains 
unpaid the holders of the preferred stock in respect of 
which such dividend or part thereof remains unpaid shall 
be entitled to the same voting powers thereon as belong to 
the common stock, but upon such dividend or unpaid part 
thereof being paid the voting power upon said preferred 
stock shall again cease, and so on from time to time as said 
dividend or part thereof may remain unpaid after said 
three months or may be paid as aforesaid. Provided always 
that upon questions relating to the increase or decrease of 
preferred stock capital' of the Company the holders of pre- 
ferred stock shall at all times be entitled to the same voting 
powers as belong to the common stock. 

" The common stock shall be subject to the prior rights 
of the holders of the preferred stock as above declared. 

" If after providing for the payment of full dividends 
for any year on the preferred stock there shall remain any 
surplus net profits of such year, any and all such surplus 
net profits of such year, and of any other year for which 
full dividends shall have been paid on the preferred stock, 
shall be applicable to dividends upon the common stock when 

5 
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and as from time to time the same shall be declared by the 
Board of Directors, and out of any such surplus net profits 
the Board of Directors may pay dividends upon the common 
stock, but not until after the dividends upon the preferred 
stock have been actually paid or provided for and set apart. 
In the event of the dissolution of the Corporation or of a 
distribution of the assets or any portion thereof by way of 
return of capital, the holders of the common stock shall, 
after the holders of the preferred stock have received the 
par value of their preferred shares, be entitled to receive 
the balance of the surplus funds of the Corporation or of 
the assets so distributed." 

"(f) Any other provisions not inconsistent with law for 
the conduct and regulation of the business of the Corpora- 
tion, for its voluntary dissolution, or for limiting, defining, 
or regulating the powers of the corporation, or of its direct- 
ors or stockholders, or any class of stockholders. [As to 
dissolution see Chap. X.] 

" (g) The subscriber or subscribers by whom the first 
meeting of the incorporators shall be called. 

" (h) The names and residences of the incorporators and 
the amount of the stock subscribed for by each." 

The method of incorporation is as follows : — 

" The first meeting of the incorporators of a corporation 
created by special law shall, unless such law otherwise pro- 
vides, be called by a notice signed by a majority of the 
persons named in the act of incorporation; and the first 
meeting of the incorporators of a corporation organized 
imder general laws shall be called by a notice signed either 
by such subscriber to the agreement of association as may 
be designated therein or by a majority of the subscribers 
to such agreement; and such notice shall state the time, 
I)lace, and purposes of the meeting. A copy of such notice 
shall, seven days at least before the day appointed for the 
meeting, be given to each incorporator or left at his resi- 
dence or usual place of business, or deposited in the post 
office, postage prepaid, and addressed to him at his resi- 
dence or usual place of business, and another copy thereof, 
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and an affidavit of one of the signers that the notice has. 
been duly served, shall be recorded with the records of the 
corporation. If all of the incorporators shall in writing,, 
indorsed upon the agreement of association, or, in the case- 
of a corporation created by special law, upon the charter or 
a certified copy thereof, waive such notice and fix the time- 
and place of the meeting, no notice shall be required." St. 
1903, c, 437, § 9. 

" At such first meeting, or at any adjournment thereof,, 
the incorporators shall organize by the choice, by ballot, of 
a temporary clerk, who shall be sworn, by the adoption of* 
by-laws and by the election in such maimer as the by-laws 
may determine of directors, of a treasurer, of a clerk and 
of such other officers as the by-laws may prescribe. The- 
temporary clerk shall make and attest a record of the pro- 
ceedings until the clerk has been chosen and sworn, in- 
cluding a record of such choice and qualification." St.. 
1903, c. 437, § 10. 

" The fee for filing and recording the articles of organi- 
zation required by section eleven, including the issuing by 
the secretary of the commonwealth of the certificate of in- 
corporation, shall be one fortieth of one per cent of the total 
amount of the authorized capital stock as fixed by the articles, 
of organization ; but not in any case less than ten dollars." 
St. 1903, c. 437, § 88. 

" A majority of the directors who are elected at such first 
meeting shall forthwith make, sign, and make oath to articles 
setting forth : — 

" (a) A true copy of the agreement of association and 
the names of the subscribers thereto, or of the act of in- 
corporation, as the case may be. 

" (b) The date of the first meeting and of the succes- 
sive adjournments thereof, if any. 

" (c) The amount of capital stock then to be issued; the 
amount thereof to be paid for in full in cash; the amount 
thereof to be paid for in cash by instalments and the instal- 
ment to be paid before the corporation commences business ; 
and the amount thereof to be paid for in property. If such 
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property consists in any part of real estate, its location, area, 
and the amount of stock to be issued therefor shall be stated ; 
if any part of such property is personal, it shall be described 
in such detail as the commissioner of corporations may re- 
quire, and the amount of stock to be issued therefor stated. 
If any part of the capital stock is issued for services or ex- 
penses, the nature of such services or expenses and the amount 
of stock which is issued therefor shall be clearly stated. 

" (d) The name, residence and post oflSce address of each 
of the officers of the corporation. 

" The directors who sign such articles shall be jointly and 
severally liable to any stockholder of the corporation for 
actual damages caused by any statement therein which is 
false and which they know to be false." St. 1903, c. 437, 

§ 11. 

" The articles of organization and the record of the first 
meeting of the incorporators shall be submitted to the com- 
missioner of corporations, who shall examine them and who 
may require such amendment thereof or such additional 
information as he may consider necessary. If he finds that 
the articles conform to the provisions of the preceding sec- 
tions relative to the organization of the corporation, he shall 
so certify and indorse his approval thereon. Thereupon, the 
articles shall, upon payment of the fee hereinafter provided, 
be filed in the office of the secretary of the commonwealth, 
who shall cause them and the indorsement thereon to be 
recorded, and, except in the case of a corporation created 
by special law, shall thereupon issue a certificate of incor- 
poration in the following form : — 

" COMMONWEALTH OF MASSACHUSETTS. 

" Be it known that whereas (the names of the subscribers 
to the agreement of association) have associated themselves 
with the intention of forming a corporation under the name 
of (the name of the corporation), for the purpose (the pur- 
pose declared in the agreement of association), with a capital 
stock of (the amount fixed in the agreement of association, 
with a statement of the several classes into which the stock 
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is divided and their respective amounts, and of the method 
of paying for such stock, whether by cash in full, cash on 
instalments, property, or partly cash and partly property), 
and have complied with the provisions of the statutes of this 
commonwealth in such case made and provided, as appears 
from the articles of organization of said corporation, duly 
approved by the conmiissioner of corporations and recorded 
in this office: now, therefore, I (the name of the secretary), 
secretary of the commonwealth of Massachusetts, do hereby 
certify that said (the names of the subscribers to the agree- 
ment of association), their associates and successors, are 
legally organized and established as, and are hereby made, 
an existing corporation under the name of (name of the 
corporation), with the powers, rights, and privileges, and 
subject to the limitations, duties, and restrictions, which by 
law appertain thereto. 

" Witness my official signature hereunto subscribed, and 
the great seal of the commonwealth of Massachusetts here- 
unto affixed, this . day of in the year 
(the date of filing of the articles of organization). 

" The secretary shall sign the certificate of incorporation 
and cause the great seal of the commonwealth to be thereto 
affixed, and such certificate shall have the force and effect 
of a special charter. The existence of every corporation 
which is not created by special law shall begin upon the 
filing of the articles of organization in the office of the 
secretary of the commonwealth. The secretary of the com- 
monwealth shall also cause a record of the certificate of 
incorporation to be made, and such certificate, or such record, 
or a certified copy thereof, shall be conclusive evidence of 
the existence of such corporation." St. 1903, c. 437, § 12. 

" Every corporation may determine by its by-laws the 
time and place of holding and the manner of conducting 
its meetings, and, in accordance with the provisions of sec- 
tion eighteen, of electing its officers, the powers, duties, and 
tenure of its officers, the number of its directors, the num- 
ber of stockholders and of directors necessary to constitute 
a quorum, the manner of calling regular and special meet- 
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ings of the directors, the expediency of providing for an 
executive committee, the number of members thereof, and the 
duties which may be delegated to it, the method of making 
demand for payment of subscriptions to its capital stock, the 
conditions under which a new certificate of stock may be 
issued in place of a certificate which is alleged to have been 
lost or destroyed, the method in general of transacting its 
business, and the manner by which the by-laws maybe altered, 
amended, or repealed." St. 1903, c. 437, § 13. See further 
on this section statutes and cases at the beginning of the next 
chapter. See under old statute the following cases: First 
National Bank v, Almy, 117 Mass. 476; Chase's Elevator 
Co. V. Boston Tow-Boat Co. 152 Mass. 428; McGinty v. 
Athol Reservoir Co. 155 Mass. 183 ; Montgomery v. Forbes, 
148 Mass. 249; Commonwealth v. Carroll, 145 Mass. 403; 
Gay V. Fair, 175 Mass. 521; Sears v. Kings County Rail- 
way, 156 Mass. 440, 448, 449. 

In incorporating under general laws the first step is to 
procure from the Commissioner of Corporations a blank 
form of agreement of association, which, after its execution, 
should be copied into the record book. 

Minutes of the First Meeting of the Incorporators of 

the Patent Fibre Company.^ 

We, whose names are hereto subscribed, do by this agree- 
ment, associate ourselves with the intention of forming a 
corporation according to the provisions of chapter 437 of the 
Acts of the year of 1903, of the Commonwealth of Massa- 
chusetts, and the acts in amendment thereof and in addition 
thereto. 

The name by which the corporation shall be known is the 
Patent Fibre Company. The location of the principal oflSce 
of the corporation within the Commonwealth is the city of 
Boston.^ The purposes for which the corporation is formed 

^ In studying these records, reference should constautly be had to Chap. 
Ill of this book. 

> The blank form provides for the statement of a location without the 
Commonwealth. 



ORGANIZATION UNDER SPECIAL ACT AND GENERAL LAW. 71 

and the nature of the business to be transacted by it are as 
follows : — 

To acquire by purchase or otherwise, sell, deal in, ex- 
change, or barter, cotton, wool, hemp^ sisal, and all other 
fibrous material, and to manufacture and produce, sell, ex- 
change, and barter, when so manufactured and produced, 
twine, rope, cordage, braids, and braiding, and other similar 
products; and to acquire by purchase or otherwise the let- 
ters patent of the United States of America granted to 
G. H. & I. J. relative to the manufacture of cotton, wool, 
hemp, sisal, and all other fibrous material, and all appli- 
ances and machinery therefor, dated Aug. 19, 1907, number 
969,807, and any subsequent improvements in said manu- 
facture, appliances, and machinery which the said G. H. & 
I. J. may invent, pending applications therefor, and all 
extensions of said letters patent or any of them; and to 
this end to acquire and take over the entire business as a 
going concern now carried on and transacted for the manu- 
facture of cotton, wool, hemp, sisal, and all other fibrous 
material at No. 1187 Blank Street, Boston, Massachusetts, 
under the name and style of G. H. & Company, composed of 
G. H. & I. J., and all of the assets and liabilities of that firm 
in the business so carried on by them and to acquire the 
entire plant, consisting of land and buildings, stock on hand, 
and in process, the good-will of the firm in business, the 
benefit of all outstanding contracts, and bills and accounts 
receivable. 
(The total amount of its capital stock to be authorized is 

One Hundred Thousand dollars. 

mi 1 /. .^ rPref erred One Hundred dollars. 

The par value of its 

shares is -«-^ 

(^Common One Hundred dollars. 

(Preferred Five Hundred. 
Common Five Hundred.) 

(Note. — State ** the restrictions, if any, imposed upon the transfer of 
stock, and if there are to be two or more classes of stock, a description of 
the different classes and a statement of the terms on which they are created 
and the method of voting thereon.") 
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The preferred stock shall be entitled to cumulative divi- 
dends from the net earnings of the company at the rate of 
five per centum per annum ; and the surplus of net earnings, 
if any, shall be divided pro rata among the holders of pre- 
ferred and common stock in proportion to their several in- 
terests. But if in any year dividends amounting to five per 
centum shall not have been paid upon the preferred stock, 
the deficiency shall be payable before any dividends shall be 
paid upon the common stock. 

The preferred stock is subject to redemption at its par 
value and accumulated dividends, upon such notice to the 
holders of certificates thereof as the directors may determine, 
at any time after two years from the third day of January, 
1905, and upon surrender of the certificates to the treasurer. 
In the event of dissolution and liquidation the net proceeds 
of the entire assets of the company shall be first applied to 
the payment to the holders of the preferred stock of the sum 
of One Hundred Dollars per shar^and accrued and unpaid 
dividends thereof; and the balance of the net proceeds, if 
any, shall be divided among the holders of the common 
shares in proportion to their holdings. There shall be no 
difference in the voting power of preferred and common 
shares, stockholders being entitled to one vote for each share 
of stock, whether preferred or common, owned by them. 

(Note. — State any other provisions not inconsistent with law for the 
conduct and regulation of the business of the corporation, for its voluntary 
dissolution, or for limiting, defining or regulating the powers of the cor- 
poration, or of its directors or stockholders, or any class of stockholders.) 

(If seven days^ notice is given, use the following form.) 

^ The first meeting shall be called by A. B. of 

Boston, Massachusetts. 

(If notice is waived use the following form.) 

"We hereby \vaive all requirements of the statutes of Mas- 
sachusetts for notice of the first meeting for organization, 
and appoint the day of , 190 , at o'clock 

M., at as the time 

and place of holding said first meeting. 
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( The names and residences of the incorporators and the 
amount of stock subscribed for by each are as follows : — 



Name. 


BeddeoM. 


Amount Bubeeribed For. 


A. B. 
CD. 
E. F. 
G. H. 
L J. 


Boston 
« 


Massachusetts 

M 
ti 
« 
It 


$15,000.00 Preferred Stocky 
15,000.00 " " >^ 
20,000.00 " " 
25,000.00 Common Stock 

25,ooaoo 



In witness whereof, we have hereunto set our hands, this 
twenty-third day of December in the year nineteen hundred 
and three. 

A. B. 

C. D. 

E. F. 

G.H. 

L J.J 

Notices will be sent out by A. B., a copy of which appears 
below in the Minutes. 

The incorporators of the Patent Fibre Company held their 
first meeting at the principal office of the corporation in No. 
643 Novelty Building, 842 Equity Street, Boston, Massachu- 
setts, on the first Tuesday of January, 1904 — being the fifth 
day of the month — at ten o'clock in the forenoon,^ agree- 
ably to a notice signed by A. B., who was named for that 
purpose by the agreement of association, and the following 
is a copy of such notice and of the affidavit of A. B. that 
it was duly served. 

To 

You are hereby notified that the first meeting of the sub- 
scribers to an agreement to associate themselves with the 
intention of forming a corporation to be known by the name 

^ Or (Waiver by all the incorporators in writing of notice of said meeting 
having been endorsed upon the agreement of association, and the time and 
place of meeting having been fixed as aforesaid therein.) The waiver is 
more convenient than the notice and is more frequently resorted to. 
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of the Patent Fibre Company, dated December 23rd, 1903, 
for the purpose of organizing said corporation by the adop- 
tion of by-laws and election of officers and the transaction 
of such other business as may properly come before the 
meeting, will be held on Tuesday, the fifth day of January, 
1904, at ten o'clock in the forenoon, in No. .643 Novelty 
Building, 842 Equity Street, Boston, Massachusetts. 

A. B. 
One of the subscribers to said agreement. 

Boston, December 24th, 1903. 

Suffolk, ss. 

I hereby certify that I have served the foregoing notice 
by copy thereof upon each of the subscribers as follows : — 
(delivered in hand or deposited in the post-office, postage 
prepaid, addressed to each subscriber at his place of business 
or of residence or left at his residence or usual place of 
business) seven days at least before the day appointed for 
the meeting. 

A. B. 
Suffolk, ss. December 24th, 1903. 

Subscribed and sworn to. 

Before me, 

X. Y., Justice of the Peace. 

All of the incorporators were present, viz. : A. B., C. D., 
E. F., G. H. and I. J. 

A. B. having called the meeting to order, C. D. made the 
following motion, which was seconded by E. F. 

Voted that the meeting elect a chairman by ballot.* 

All of the votes cast, five in number, were for A. B., and 
he was declared the choice of the meeting for chairman, and 
he proceeded to act as such. 

C. D. made the following motion, which was seconded by 
E. F. 

Voted that the meeting elect a temporary clerk by ballot 

All of the votes cast, five in number, were for G. H. and 

1 Election by ballot is advisable although, perhaps, not necessary. 
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he was declared the choice of the meeting for temporary clerk, 
and he proceeded to act as such, having first been duly sworn 
as follows : — 

COMMONWEALTH OF MASSAOHUSETTS. 

Suffolk, ss. January 5th, 1904. 

Then personally appeared the above-named G. 11. and made 
oath that he would faithfully discharge the duties of his 
office as temporary clerk at the first meeting of the incorpora- 
tors of the Patent Fibre Company. 

Before me, 

X. Y., Justice of the Peace. 

C. D. made the following motion, which was seconded by 
E. R 

Voted that the meeting adopt the following by-laws.* 



BY-LAWS.« 
ARTICLE I. 

Place of Business and Seal, 

The principal place of business of the Patent Fibre Com- 
pany shall be in No. 643 Novelty Building, 842 Equity 
Street, Boston, Massachusetts. The company shall have a 
seal consisting of a circular flat-faced die with the name of 
the corporation, the year of its organization, and the name 
of the place in which the principal office of the company is 
located so engraved on its face that it can be embossed on 
paper by pressure.^ 

1 In many cases the motion provides that the by-laws be adopted article 
by aiticle. 

^ A good proportion of the following by-laws is made up of statutory 
provisions, as appears by references in the foot-notes. If a briefer form is 
desired, it may be easily made by cutting out the statutory provisions, which 
are inserted for convenience. To understand many provisions in these by- 
laws, the provisions of Chap. Ill of this book should be consulted. 

9 See beginning of Chap. IIL 
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ARTICLE U. 

Anrvual Meeting of Stockholders. 

The annual meeting of the stockholders, which shall be 
held at the principal place of business of the company in the 
Commonwealth, shall be called on the first Tuesday of Jan- 
uary in each year at ten o'clock in the forenoon, and it may 
be held in any other place in the Commonwealth named in 
the notice of the meeting or the waiver thereof.^ The fiscal 
year of the company shall terminate on the 15th day of 
December of each year. 

The order of business at annual meetings or adjournments 
thereof shall be as follows : — 

1. Calling of roll and determination of quorum. 

2. Proof of due notice of meeting. 

3. Reading and disposal of minutes of preceding meetings. 

4. Reports of officers and committees. 

5. Election of directors and other officers, the president 
first naming tellers. 

6. Selection of committee of three stockholders to employ 
auditor.^ 

7. Unfinished business. 

8. New business. 

9. Adjournment 

ARTICLE in. 

Oificera. 

The officers of the company shall be a board of five direct- 
ors, who shall be stockholders of the company,® a president, 
a vice-president,* a treasurer, and a clerk, all of whom shall 
belong to the board of directors, and an assistant treasurer. 
The same person may be director, treasurer, and clerk. 

All of the abo^e officers shall be chosen by ballot at the 

1 See St. 1903, c. 437, § 20 ; also infra Art VII of by-laws. 
« St. 19aS, c. 437, § 47. 
» St. 19a3, c. 437, § 18. 
* St 1903, c. 437, §§ 17, 18. 
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annual meeting, with the exception of the president and the 
vice-president, who shall be chosen by the directors by ballot 
at a meeting of the board to be held at 12, noon, after the 
adjournment of the annual meeting,* and with the exception 
also of the assistant treasurer, whose appointment is herein- 
after provided for in Article VI. All oflScers shall hold 
office for one year and until their successors are chosen and 
qualified.* At all elections the president shall appoint three 
tellers, who shall collect, assort, and count the ballots cast 
for all the officers, and shall report the result.* 

ARTICLE IV. 

Directors. 

There shall be a meeting of the board of directors on the 
first Monday of each month at twelve o'clock, noon, in the 
principal office of the company, notice of which shall be 
given by the clerk by delivering the same in hand, or de- 
positing the same in the mail addressed to each director, 
at least two days before said first Monday of each month. 
But the directors are hereby notified of the first meeting of 
the board, to be held at 12, noon, directly after the first 
meeting of the stockholders. Special meetings of the board, 
which may be held within or without the Commonwealth,^ 
may be called at any time by a written agreement signed by 
all the members of the board, or they may be called by the 
president of the company, or by any two members of the 
board by written notice signed by him or them, and served 
upon all the members of the board personally, or left at their 
usual places of business at least forty-eight hours before the 
time named for such special meeting. Any meeting of the 
board of directors shall be a legal meeting without notice, 
if each director, by a writing which is filed with the records 
of the .meeting, waives such notice.^ 

1 St. IfiaS, c. 487, § 18. 

2 It may be advisable to pat in a clause like tbe following: **But the 
president shall not appoint as tellers either officers of the company or can- 
didates for office.'* 

« St 1903, c. 437, § 25. 
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Three directors or more shall constitute a qiionun at any 
meeting of the board.* The clerk of the corporation shall 
be clerk of the board of directors. He shall keep accurate 
minutes of all its proceedings; and, in his absence, a clerk 
pro tempore shall be elected, who shall be sworn, and shall 
serve as clerk during the meeting at and for which he is 
elected. 

The board of directors shall have power to choose, appoint, 
and remove * all agents and officers other than the president, 
vice-president, directors, treasurer, and clerk, and to fix 
the compensation of the treasurer, assistant treasurer, and 
clerk ; but the president, the vice-president, and the directors 
shall serve without pay.^ 

The board may declare dividends out of net earnings as 
hereinafter defined, but so as in no event to impair the 
capital of the company, borrow money for legitimate pur- 
poses and incur proper obligations therefor, authorize the 
making and execution of contracts, make promissory notes 
and draw drafts or bills of exchange, all in behalf of the 
corporation and for its legitimate purposes. Annually, or 
at the end of every six months, whatever earnings of the 
company remain after payment of all expenses and com- 
plete renewal of all depreciations of the property of the 
company, shall be regarded as " net earnings." The man- 
ner of executing contracts, deeds, mortgages, leases, bills 
of sale, etc., and issuing commercial paper, shall be de- 
termined by vote of the directors to be spread upon their 
records.^ 

The board may exercise all of the powers of the cor- 
poration, except such as are conferred by law, or by the 

1 St. 19a3, c. 437, § 13. 

2 St. 1903, c. 437, §§ 4 fe), 18. The by-laws of the late Federal Steel Com- 
pany contained the following: "Directors and members of the Executive 
Committee, as such, shall not receive any stated salary for their services, 
but may be allowed $10 each for attendance at each regular or special meet- 
ing, if present at roll call, and until adjournment, unless excused." See 
Conyngton on Corporate Management, § 72. 

' It is to be noted, however, that the treasurers of manufacturing com- 
panies in Massachusetts have very liberal powers as to Issuing commercial 
paper. See Chap. III. 
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by-laws of the corporation upon the stockholders ; * and they 
are empowered to fill all vacancies in its own number or in 
any other oflBce of the company.^ 

In case of the vote of the board of directors declaring a 
dividend, the transfer books shall be closed ten days, Sunday 
included, before the day named in the vote for the payment 
thereof, and opened the day thereafter; and those only shall 
be entitled to dividends who appear as shareholders upon the 
books of the company when so closed. 

The order of business at directors' meetings, after the first 
meeting, shall be as follows : — 

1. Reading and disposal of unapproved minutes. 

2. Reports of officers, committees, etc 

3. Unfinished business. 

4. New business. 

5. AdJQumment. 

ARTICLE V. 

President and Vice-president, 

The president shall preside at all meetings of the stock- 
holders and directors. He shall, with the treasurer, sign 
all certificates of stock,^ and he shall have a general care and 
direction of the affairs of the company. He shall be the 
custodian of the bonds of the treasurer and of the assistant 
treasurer. He shall present to the stockholders at their 
annual meeting an accurate and complete report of the trans- 
actions and operations of the company for the preceding 
fiscal year, and he shall from time to time report to the 
directors all matters within his own information, which may 
in any way affect the interests of the company. 

In the absence of the president, the vice-president shall 
exercise all the powers of the president while such absence 
continues ; and, in the absence of both the president and vice- 
president, the senior director in age shall exercise all the 

1 St 1903, c. 487, § 19. 
« St. 1903, c. 437, § 18. 
» St. 1908, c. 437, § 26. 
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powers of the president or vice-president while such absence 
continues. 

ARTICLE VI. 

Trea^rer. 

The treasurer shall be the custodian of the funds of the 
company and shall deposit the same in the name of the com-* 
pany in such banks or trust companies as the directors may 
designate. He shall keep accurate books of account which 
shall always be open to the inspection of the directors at his 
office during business hours, and he shall render to them at 
the regjilar meetings of the board, or whenever the directors 
may require it, a brief statement of the financial condition 
of the company, and he shall also present to the stockholders 
at their annual meeting a report giving the receipts and 
disbursements of the preceding fiscal year, and the then 
financial condition of the company. He shall indorse for 
collection the notes and checks made payable to the order 
of the company or to his own order as treasurer of the com- 
pany, and shall accept all proper drafts drawn on the com- 
pany. He shall pay out by check or otherwise all money 
required for the legitimate use of the company, taking 
vouchers therefor; and an assistant treasurer appointed by 
the directors but not from their own number shall perform 
such duties assigned him by the treasurer as the directors 
may by vote require. The treasurer shall give a bond for 
the faithful performance of his duty, in the sum of Five 
Thousand Dollars with either a surety company as surety 
or with two individuals as sureties, the surety or sureties to 
be satisfactory to the directors ; * and the bond shall also 
provide for the delivery to the company, in the event of his 
death, resignation, or removal from office, of all books of 
every nature, documents, papers, money, vouchers, or other 
assets and property of every description in his possession 
belonging to the company. The assistant treasurer shall give 
a bond similar to that required of the treasurer, in the 
sum of One Thousand Dollars.^ The treasurer shall with the 

1 St. 1903, c. 437, § 18. 
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president of the company sign all certificates of stock ; ^ 
and he shall keep the accounts of stock issued, registered, 
and transferred conformably to regulations, which the board 
of directors may prescribe, provided no trust company is 
appointed transfer agent and registrar of transfers. The 
treasurer and the assistant treasurer shall receive such com- 
pensation for their services as the directors shall by vote 
determine.^ 

ARTICLE vn, 

Clerh. 

The clerk, who shall be a resident of this Commonwealth, 
shall be the custodian of the seal of the company, the stock 
certificate book, and all the other usual books of the com- 
pany, used for the registering and transfers of stocks, etc. 
He shall be sworn and shall record all votes of the corpo- 
ration in a book to be kept for that purpose.^ All meetings 
of stockholders shall be held in the Commonwealth. A writ- 
ten or printed notice, stating the place, day, and hour thereof, 
shall be given by the clerk, at least seven days before such 
meeting, to each stockholder by leaving such notice with him 
or at his residence or usual place of business, or by mailing it, 
postage prepaid, and addressed to each stockholder at his ad- 
dress as it appears upon the books of the corporation.'* The 
clerk, shall also publish notice of every meeting of the stock- 
holders upon two diflFerent days in a daily newspaper of the 
city of Boston ; the first of which shall be published at least 
seven, and the last not less than two days before the day named 
for such meeting. Notices of all meetings of stockholders 
shall state the purposes for which the meetings are called. 
No notice of the time, place, or purpose of any regular or spe- 
cial meeting of the stockholders shall be required if every 
stockholder, or his attorney thereunto authorized, by a writ- 
ing which is filed with the records of the meeting, waives such 
notice.^ 

1 St lOaS, c. 437, § 26. 

« St. 1903, c. 437, § 4 (e). 

» St. 19a3, c. 437, § 18. Hia salary is provided for in Art. IV. 

* St. 1903, c. 437, § 20. 

6 
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Special meetings of stockholders may be called by the 
president or by a majority of the directors, and shall be 
called by the clerk upon written application of three or more 
stockholders who are entitled to vote and who hold at least 
one tenth part in interest of the capital stock, stating the 
time, place, and purpose of the meeting.^ 

The order of business at special meetings or adjournments 
thereof shall be as follows : — 

1. Calling of roll and determination of quorum. 

2. Proof of due notice of meeting. 

3. Eeading and disposal of minutes of preceding meetings, 
if anv. 

4. Unfinished business. 

5. Xew business. 

6. Adjournment. 

The transfer books shall be closed ten days, Sunday in- 
cluded, before the day set for any meeting of the company, 
annual or special, and those only shall be entitled to vote 
at such meeting who appear as holders of stock upon the 
books of the company when so closed. The transfer books 
shall be opened on the day following the day upon which any 
meeting is held.^ 

ARTICLE VIII. 

Superin tendent. 

The directors shall employ some suitable person as super- 
intendent of the company, who shall have such control and 
direction of its manufacturing interests as the directors may 
deem best; and he shall receive such compensation as they 
may determine. The superintendent or treasurer, or both, 
as the directors may decide, shall employ and discharge such 
general employees and laborers as in their judgment the 
interests of the company may require. 

1 St. 1903, c. 437, § 22. 

^ If all of the stockholders should call for an immediate meeting by sign- 
ing a waiver of notice, it would be impossible to carry out this provision as 
to the closing of the books. 
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ARTICLE IX. 

Stock Vote. 

Stockholders who are entitled to vote shall have one vote 
for each share of stock owned by them.^ Capital stock shall 
not be voted upon if any instalment of the subscription there- 
for which has been duly demanded under the provisions of 
§ 16 (St. 1903, c. 437) is overdue and unpaid. Stockholders 
may vote either in person or by proxy. No proxy which is 
dated more than six months before the meeting named 
therein shall be accepted, and no such proxy shall be valid 
after the final adjournment of such meeting.* 

A majority in interest of all stock issued and outstanding 
and entitled to vote shall constitute a quorum at any meeting.* 

All votes, at a meeting duly called for the purpose, to 
authorize an increase or a reduction of the capital stock, a 
change of the location of the principal office or place of busi- 
ness, a change of the par value of the shares, proceedings for 
dissolution, a change of the corporate name, the nature of 
the business, the classes of the capital stock subsequently 
to be issued and their voting power, any other lawful amend- 
ment or alteration in the agreement of association or articles 
of organization or a sale, lease, or exchange of its property 
and assets, etc., as provided in St. 1893, c. 437, § 40, or in 
any amendment thereof, shall be cast by ballot. 

Upon the request of any stockholder the vote upon any 
question shall be cast by ballot. 

ARTICLE X. 

Certificate of Stock and Transfers thereof. 

Each stockholder shall be entitled to a certificate, in form 
conformable to the provisions of § 14 of St. 1903, c. 437 

1 Attention is called to the agreement of association which shall state 
** if there are to be two or more classes of stock, a description of the differ- 
ent classes, and a statement of the terms on which they are to be created 
and of the method of voting thereon/' § 8 (e). 

2 St. 1903, c. 487. § 24. 
• St. 1903, c. 437, 5 20. 
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(relating to the issue of stock), which shall be signed by the 
president and by the treasurer of the corporation, shall be 
sealed with its seal, and shall certify the number of shares 
owned by him.^ Except as prescribed by law, the form of 
stock certificates shall be fixed by the board of directors. 

A person named as a stockholder in a certificate of stock 
may transfer the same by a written assignment signed by 
him, which shall be recorded by the clerk of the company in 
a book to be provided and kept by him for that purpose; 
and the transferee upon giving up the assignment and old 
certificate shall receive a new certificate.^ 

The board of directors may appoint any reliable trust 
company the transfer agent and registrar of transfers of 
this corporation, and may require that all certificates of 
stock shall bear its signature. 

ARTICLE XI. 

Adjournment 

Any meeting of the stockholders, annual or special, 
whether or not a quorum be present, may be adjourned to 
another day and hour, and the clerk shall thereupon give 
notice of the same by mail to all stockholders. 

ARTICLE XII. 

Amendments^ Repeal, etc. 

These by-laws may be amended, altered, or repealed, at 
any legal meeting of the stockholders, by a vote representing 
a majority of the stock outstanding, provided notice of such 
proposed amendment or repeal is given in the call for the 
meeting.^ 

C. D. made the following motion, which was seconded 
by E. F. 

Voted that the meeting elect a board of five directors by 
ballot 

1 St. lOaS, c 487, § 26. 

2 St. 1903, c. 437, § 28. 
» St. 1903 c. 437, § 13. 
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All of the votes cast, five in number, were for A. B., C. D., 
E. F., G. H., and I. J., and they were declared the choice of 
the meeting for directors, and they thereupon expressed their 
acceptance of their election and indicated their readiness to 
enter upon the discharge of their duties as directors. 

C. D. made the following motion, which was seconded hy 
E. F. 

Voted that the meeting elect a treasurer by ballot 

All of the votes cast, five in number, were for G. H., and* 
he was declared the choice of the meeting for treasurer; 
and he thereupon expressed his acceptance of his election 
and indicated his readiness to enter upon the discharge of 
his duties as treasurer. 

C. D. made the following motion, which was seconded 
by E. F. 

Voted that the meeting elect a clerk by ballot. 

All of the votes cast, five in number, were for G. H., and' 
he was declared the choice of the meeting for clerk, and he- 
thereupon expressed his acceptance of the election and en- 
tered upon the discharge of his duties as clerk, having first. 
been duly sworn as follows : — 

COMMONWEAXTH OF MASSACHUSETTS. 

Suffolk, 8S. January 5th, 1904'. 

Then personally appeared the above-named G. H. and' 
made oath that he would faithfully discharge the duties of 
his oflSce as clerk of the Patent Fibre Company. 

Before me, 

X. Y., Justice of the Peace. 

I, G. H., do hereby attest that the above is a true record 
of the proceedings of the incorporators of the Patent Fibre 
Company at their first meeting, including the choice of the 
clerk and his qualification by oath as appears above. 
A true record. 

Attest : 

G. H., Temporary Cleric. 
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C. D. made the following motion, which was seconded 
by E. F. 

Voted, that the subscriptions of A. B., C. D., E. F., G. H., 
and I. J., the incorporators, for the amounts of preferred and 
common stock subscribed for by each of , them respectively 
be accepted. 

All the votes, five in number, were in favor thereof, and 
the motion and vote was declared adopted. 

C. D. presented a communication in writing from G. H. 
and I. J., proposing to sell certain property to the company 
in exchange for the entire common stock ; ^ and he thereupon 
made the following motion, which was seconded by E. F. 

Whereas, G. H. and I. J. propose to sell, assign, and trans- 
fer to this company letters patent of the United States of 
America granted to them relative to the manufacture of 
cotton, etc., dated August 19th, 1907, number 969,807, and 
any subsequent improvements and extensions thereof, and 
also the entire business as a going concern, now carried on 
and transacted for the manufacture of cotton, etc., at No. 
1187 Blank Street, Boston, Massachusetts, under the name of 
G. H. & Company, and all of the assets and liabilities of 
that firm in the business so carried on by them, and the entire 
plant, consisting of land and buildings, stock on hand and 
in process, the good-will of the firm, the benefit of all sub- 
sisting contracts, and bills and accounts receivable, in 
exchange for the entire common stock of this company, to be 
issued full-paid and non-assessable; and 

\Miereas, the stockholders of this company are of the 
opinion that said letters patent and business are reasonably 
worth the purchase price thereof, and that their acquisition 
by the company is desirable ; 

Now, therefore, it is voted that the board of directors be 
and they are hereby authorized and instructed to accept 
the above proposition, and to cause the entire common stock 
of the company to the amoimt of $50,000, to be issued for 
the said letters patent, improvements and extensions, and the 
said business in accordance with the terms of the proposition. 

^ This proposition appears later. 
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All of the votes cast, three in number, G. H. and I. J. not 
voting, were in favor of the above proposition, and it was 
declared carried. 

Upon motion of C. D., seconded by E. F., it was 
Voted, to adjourn. 
A true record. 

Attest : 

G. H., Clerk. 

By St. 1903, c. 437, § 12, it is provided that the articles 
of organization and the record of the first meeting of the 
incorporators shall be submitted to the Commissioner of 
Corporations. As a matter of fact, the commissioner would 
like to see also the original agreement of association (a copy 
of which appears in the articles of organization) and the 
minutes of the first meeting of the directors. A copy of the 
articles of organization appears below in the directors' 
minutes. 

In the above by-laws there is no provision for an execu- 
tive committee. This subject is treated later. 

In the first edition of this work appeared the following : — 

" Many business corporations which organize other than 
in the beginning of the year often change the annual meeting 
to early in January in each year. It has been held that the 
words in Pub. Sts. c. 106, § 24, ^ shall hold their ofiices 
for one year and until others are chosen and qualified in 
their stead,' are directory, providing for no election whether 
from failure to elect, omission to be qualified, or any other 
cause. Knowlton v. Ackley, 8 Cush. 93, 95. And that the 
law regards the officers as annual officers, so that the words 
mean * till the next annual meeting, or meeting at which 
such annual election is to be made, and such reasonable time 
afterwards as shall be sufficient to enable the officer elect ' 
to qualify, or if he fails to qualify, ^ until the corporation 
can elect another and cause him to be qualified.' Chelms- 
ford Co. V. Demarest, 7 Gray, 1, 4. Perhaps therefore, 
strictly speaking, it would be impossible to change the annual 
meeting; but it is a fact that the end is accomplished in one 
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of two ways, — one by actually providing for it in the 
by-laws, and the other by letting the annual election which 
should occur, say in August, go over till January of the 
following year, the old officers remaining in office, and then 
holding according to call a meeting and changing the by-laws, 
to the effect that each anniversary shall be the annual meet- 
ing. The safe way, of course, is to have the annual meeting 
as provided in the statute; but the argument is that the 
change to the beginning of the year is a matter of conven- 
ience, and that no one is injured thereby." It is now pro- 
vided that " every foreign and domestic corporation shall 
. . . whenever any change is made altering the date fixed 
in the by-laws for the annual meeting of the corporation, 
file in the office of the commissioner of corporations a cer- 
tificate of such change, signed and sworn to by the clerk 
of the corporation." St. 1905, c. 222. An appropriate form 
may be framed on that given in the case of foreign corpora- 
tions in the early part of Chap. I. 

Directors' Minutes. 

The directors hold their first meeting at 12, noon, soon 
after the adjournment of the first annual meeting of the 
stockholders. The following form of minutes is believed to 
include most matters which properly come before the direct- 
ors at their first meeeting. We propose to first give seriatim 
the subjects treated in the Minutes and later the Minutes 
tliemsolves. 

1. Waiver of notice. 

" Any meeting of the board of directors shall be a legal 
meeting without notice if each director, by a writing whidh 
is filed with the records of the meeting, waives such notice." 
St. 1003, c. 437, § 25. This is common, although perhaps 
not necessary, as the above by-laws in Art. IV provide that 
directors are to take notice of the first meeting, and, as 
a matter of fact, all the directors are present The form 
given below is properly comprehensive. 

2. Electing a president. 

See St. 1903, c. 37, § 18, and above by-laws, Art. III. 
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3. Electing a vice-president. 
See above by-laws, Art. III. 

4. Opening a bank account. 

This subject needs no comment, as it is fully treated here- 
after in the directors' minutes. By-laws, Art. VI. 

6. Bonds of the treasurer and assistant treasurer. 

See above by-laws, Art. VI. 

In regard to all official bonds we observe — 

That the bond should run to the corporation. 

That attestation by a witness or witnesses is not requisite 
to its validity. Adams v. Frye, 3 Met. 103, 105. But a 
fraudulent attestation may avoid it. Same case. 

That probably a formal vote of the directors is not neces- 
sary to prove the acceptance or approval of an official bond. 
Amherst Bank v. Koot, 2 Met. 522, 533, 534. Lexington 
E. R V. Elwell, 8 Allen, 371, 379. But it should be properly 
delivered. Fay v. Richardson, 7 Pick. 90. See Mather v. 
Corliss, 103 Mass. 568. " When a surety has had no part 
in the actual delivery of the bond, but has left it in the 
hands of the principal obligor, it may be held that he con- 
sents to become bound by it when the principal shall deliver 
it, if the facts to which it applies exist at the time of his 
signature to it, or, if not then existing, if they shall there- 
after come into existence. But when the facts actually exist 
at the date of the surety's signature to the bbnd as described 
therein, and a new state of facts subsequently comes into 
existence, which would also be accurately described, if 
referred to the date of delivery, it cannot be inferred, as 
matter of law, that, by leaving the bond in the hands of the 
principal, he has consented that it may then be delivered 
and thus applied to the subsequently existing state of facts." 
Devens, J., in Thomas v. Bleakie, 136 Mass. 568, 573. See 
further as to vote of approval and ratification, Johnson v. 
Gerald, 169 Mass. 500. 

That in absence of by-law or statute a stockholder or 
director may be a surety. Amherst Bank v, Koot, supra, 
pp. 524, 634. Where the sureties on a bond are directors of 
the corporation which is principal on the bond, they are 
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presumed to know its financial condition and of its default 
on the bond. Graham v. Middleby, 185 Mass. 349, 356. 

That a bond not executed according to statutory require- 
ment will be binding on the parties. Bank of Brighton v. 
Smith, 5 Allen, 413. Grocers' Bank v. Kingman, 16 Gray, 
473. See Farr v. Rouillard, 172 Mass. 303, and cases cited. 

That the sureties are not holden, if the bond is not properly 
executed by the principals who are partners. Russell v. 
Annable, 109 Mass. 72, 74. See dissenting opinion, p. 75. 
Otherwise, where the firm name is signed by one partner, 
with the previous authority or subsequent ratification of his 
copartner. Ahrend v, Odiorne, 125 Mass. 50. And if one 
signs a bond as party, it is immaterial that he is not named 
therein. Smith v, Crocker, 5 Mass. 538. 

That if there is a change in salary or in the duties of the 
obligor a new bond should for safety be required, although 
possibly not necessary. See Amicable Ins. Co. v. Sedgwick, 
110 Mass. 163, 165; Cambridge v. Fifield, 126 Mass. 428. 
So if there is an increase of the capital stock after the making 
of the bond. Grocers' Bank v. Kingman, supra, p. 476. See 
Cambridge v. Fifield, 126 Mass. 428 ; RoUstone Xat. Bank 
V, Carleton, 136 Mass. 226; Eastern R. R. v. Loring, 138 
Mass. 381. 

That vigilance is of course demanded of the directors, 
although their mere negligence in failing to examine the 
books and affairs of the company will not release the sureties. 
Tapley v, Martin, 116 Mass. 275, 277, 278. And when the 
by-laws are referred to in the bond, there is no stipulation 
with the sureties that the company shall cause them to be 
observed and kept, under the penalty of discharging the 
sureties. Watertown Ins. Co. v. Simmons, 131 Mass. 85, 86. 

That the skill and diligence required of the obligor depend 
upon the nature of the office. American Bank v. Adams, 
12 Pick. 303, 306. For a case where it was held that certain 
acts of a treasurer did not constitute a breach of his official 
bond, see The Literati t\ Ileald, 141 Mass. 326. 

That in case of breach of official bonds, the sum named 
is generally regarded as a penalty. Fisk v. Gray, 11 AUen^ 
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132. But the bond may be so worded as to make the sum 
liquidated damages. Lynde v. Thompson, 2 Allen, 456. 
Hall V. Crowley, 5 Allen, 304. Leary v. Laflin, 101 Mass. 
334. And sureties are liable, in addition to the penal sum, 
for interest accruing after they are in default for not pay- 
ing according to the condition of the bond. Bank of Brighton 
v. Smith, 12 Allen, 243, 251, et seq. White v. French, 15 
Gray, 339, 342. 

That if the sureties bind themselves not jointly for the 
whole, but severally each for a portion of the penalty, then 
so long as the unsatisfied defalcation exceeds the amount 
for which each surety agreed to be held, the plaintiff may 
pursue all the sureties and recover judgment against each 
to the extent of his liability, though there can be only one 
satisfaction on execution. Bank of Brighton v. Smith, 12 
Allen, 243, 250. 

That in case of death of a surety it is advisable that a 
new one should be obtained and a new bond executed, pro- 
vided the old bond is to long continue ; although it has been 
held that the estate of a surety upon a guardian's bond is 
liable for a default of the guardian subsequent to death of 
the surety. Voris v. State, 47 Ind. 345, 349. Moore v. 
Wallis, 18 Ala. 458, 463. 

That if the obligor fails to perform his duties through 
death, or resignation accepted by the corporation, there is no 
forfeiture of the penalty, in the absence of special stipu- 
lation. See Co. Lit. 206 a. Badlam v. Tucker, 1 Pick. 284, 
287. For a case deciding that the stipulation, though abso- 
lute in its literal terms, included an implied assumption that 
the obligors would remain in condition to be sued, see Eliot 
National Bank v. Beal, 141 Mass. 566. " If the condition 
of a bond be possible at the time of making it, and afterwards 
becomes impossible by the act of God, the act of the law, or 
the act of the obligee himself, the penalty of the obligation 
is saved." 2 Bl. Com. 340. 

That when the tenure of office is for any fixed period of 
time, the sureties are not liable for defaults of principal 
occurring under a new appointment after such period has 
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expired, unless the bond stipulates that sureties shall be 
liable during successive terms of office to which the principal 
may be elected or appointed. Richardson School Fund v. 
Dean, 130 Mass. 242, 244, and cases cited. Chelmsford Co. 
V. Demarest, 7 Gray, 1, 3. Otherwise where the matter is 
determined by statute. Amherst Bank v. Root, 2 Met. 522, 
638. See Johnson v. Gerald, 169 Mass. 500. As to the 
office of the treasurer of a savings bank not being an annual 
one, see Commonwealth v. Reading Savings Bank, 129 Mass. 
73. The bond will cover all defaults, while the obligor con- 
tinues in offic^, if it provides for the faithful performance 
of his duties " during the term for which he has been elected, 
and for and during such further time as he may continue 
therein by any re-election or otherwise." Middlesex Manuf. 
Co. V. Lawrence, 1 Allen, 339. But will not " embrace a 
case of resumption of the office after having ceased to hold 
it, and after another person has exercised its duties upon an 
election and qualification therefor by giving an official bond." 
Same case, p. 343. See Dedham Bank v. Chickering, 3 Pick. 
335. To hold the sureties as above stated, care should be 
taken that the elections are regularly held. Lexington & 
West Cambridge Railroad Co. v. Elwell, 8 Allen, 371. In 
O'Brien v. Murphy, 175 Mass. 253, which was an action 
on a bond given to a voluntary benevolent association, it was 
held that the phrase " during such further time as he may 
continue to hold said office " must be held to apply to such 
further time beyond the term of one year as the principal 
might hold the office by virtue of his first election, and that 
it was not intended to cover the time under which he might 
hold office under any subsequent election. See Singer Co. 
V. Reynolds, 168 Mass. 688. 

That the conveyance by a cashier to a bank of property to 
cover known defalcations does not entitle the sureties to have 
it applied in discharge of their liability for an embezzlement 
not known to the bank at the time. Grocers' Bank v. King- 
man, supra, p. 477. 

For points arising upon bonds of town treasurers and 
collectors, see Egremont v. Benjamin, 125 Mass. 15, and 
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cases cited Winthrop v. Soule, 175 Mass. 400, and cases 
cited. 

The following form of bond of an officer of a corpora- 
tion is in part framed on Middlesex Manuf . Co. v. Lawrence, 
1 Allen, 339 : — 

Know all men by these presents j that we, G. H., of Boston, 
in the County of Suffolk, and Commonwealth of Massachu- 
setts, as principal, and V. R. and X. A., both of said Boston, 
as sureties, are holden and stand firmly bound unto the 
Patent Fibre Company, a corporation duly established under 
the laws of said Commonwealth, in the sum of Five Thou- 
sand Dollars, to the payment of which to the said corporation 
or its assigns we hereby jointly and severally bind ourselves, 
our heirs, executors and administrators. 

The condition of this obligation is such that whereas the 
said G. H. has this day been duly elected treasurer of said 
Patent Fibre Company, Now if tiie said G. H. shall in all 
respects faithfuUy perform and discharge all the duties 
devolving upon him as such treasurer during the term for 
which he has been elected, and during such further term or 
terms as he may continue in said office of treasurer by 
re-election or otherwise, and, if, in the event of his death, 
resignation or removal from office all books of every nature, 
documents, papers, money, vouchers, and other property of 
whatever nature in his custody belonging to the said Com- 
pany shall be forthwith restored to the Company, then this 
obligation shall be void; otherwise it shall be and remain 
in full force and virtue. 

In witness whereof, etc. 

In case a corporation becomes surety, a few changes must 
be made in the form, especially in the use of the word 
" successor." 

Various points on the powers of the president and treas- 
urer are treated in Chap. III. 

6. Salaries of treasurer, assistant treasurer, and clerk. 

See Chap. 'III. Also by-laws. Arts. IV & VI. 
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7. Fonn of certificates for both common and preferred 
stock. 

The certificate of compion stock given below is in the 
customary form. 

Section 26 of St. 1903, c. 437, is as follows: — 

" Each stockholder shall be entitled to a certificate, in 
form conformable to the provisions of section fourteen, which 
shall be signed by the president and by the treasurer of the 
corporation, shall be sealed with its seal and shall certify 
the number of shares owned by him in such corporation. 
Each certificate of stock which by the agreement of associa- 
tion or amended agreement of association or, in the case of 
a corporation created by special law, by its articles of organi- 
zation is limited as to its voting rights, or which is preferred 
as to its dividend or as to its share of the principal upon 
dissolution, shall have a sufficient statement of such limita- 
tion or preference plainly written or stamped upon it, and 
each certificate subsequently issued of any class of stock in 
the corporation shall have printed or stamped thereon the 
clause of such agreement of association or amended agree- 
ment of association or articles of organization authorizing 
the issue of stock in any respect preferred or limited." 

Section 8 (e) of St 1903, c. 437 declares that the agree- 
ment of association shall state as to shares " the restrictions, 
if any, imposed upon their transfer." These words do not 
appear in § 26, but it is evident that any such restrictions 
should appear on the certificates. See Chap. III. 

Section 27 of St. 1903, c. 437, is as follows: — 

^^ Every corporation may create two or more classes of 
stock with such preferences, voting powers, restrictions and 
qualifications thereof as shall be fixed in the agreement of 
association or, in the case of a corporation created by special 
law, in the articles of organization, or in an amendment to 
said agreement or articles which may be adopted as herein- 
after provided." 

Four things according to these statutes should be clear in 
the case of preferred stock: a. Dividends. &. Redemption, 
c. Liquidation and Dissolution, d. Voting power. 
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8. Transfer agent and registrar of transfers. 
By-laws, Art. X. 

These offices may be united in one person or corporation, 
if deemed desirable. " The transfer agent supervises the 
issue and transfer of stock and countersigns each certificate 
as evidence that it is properly issued, and, in the case of 
transfers, that the transfer has been properly made. The 
registrar keeps a record of all stock issued and countersigns 
each certificate as an evidence that it is rightfully issued 
and duly recorded." Conyngton on Corporate Management, 
138. 

WTiere two trust companies are employed, signatures are 
often as follows : — 

Algonquin Trust Co., Mashpee Trust Co., 

Agent to register transfers. Transfer Agent. 
By L. E., Treasurer. K. M., Secretary, 

N. v., Transfer Clerk. 

9. Contracts. 
By-laws, Art. IV. 

The vote given provides for borrowing money and for 
formal contracts. The manner of executing deeds, mort- 
gages, leases, etc., may well be left to directors' votes in 
each particular case. See by-laws, Art. IV. See Chap. VI. 
Various forms of corporate contracts will be found in the 
original papers in Wall. v. Old Colony Trust Co. 174 Mass. 
340. 

10. Superintendent. 
See bv-laws, Art. VIIL 

11. Lease of office. 

This is on the assumption that the company does not own 
the building in which is located its principal office. 

12. Attorney. 

It seems advisable to provide for the expenses of incorpora- 
tion at the first meeting and to appoint a general attorney. 

13. Acceptance of subscriptions, taking over business, as- 
sets, etc., and issuing stock. 

Perhaps the acceptance of subscriptions is not necessary 
but it is advisable. The method of paying for stock in cash 
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and in property, etc, should be acted upon at one time. 
The form given below in the minutes relates to both cash 
and the taking over of a going concern. Another method is 
payment of stock by cash instalments. St. 1903, c. 437, 
§§ 14-16. 

A familiar expression is " treasury stock." By this is 
really meant " imissued stock" There are various ways in 
which the desired result may be reached. Perhaps the sim- 
plest and easiest way is, after property has been turned in 
and the stock issued, to then turn into the treasury and dedi- 
cate to the company a certain portion of the stock, which may 
be sold from time to time as the needs of the company may 
require. A corporation may purchase its own. stock. See 
Chap. III. Hence there does not appear to be any objection 
to its receiving its own stock as a donation. See Conyngton 
on Corporate Management, Chap. XXVII. 

In the form given below the subscriptions are accepted, 
and the proposal of G. H. and I. J. is entered in the record, 
and a vote is then passed accepting the same. The incor- 
poration of partnerships demands care and exactness. Where 
a voluntary association or a partnership becomes a corpora- 
tion, the assets should be properly turned over to the latter; 
and in such cases, if the association or partnership name is 
used by the corporation, it is important that proper notice 
should be given of the dissolution of the association or part- 
nership. Goddard v, Pratt, 16 Pick. 412, 429 et seq. As 
to procedure in the case of turning a partnership into a 
corporation, see Wyman v. American Powder Co. 8 Cush 168. 
See Conyngton on Corporate Organization, Chap. XXXVIII, 
for valuable points on incorporating partnerships. 

14. Articles of organization. 

These are provided for in St. 1903, c. 437, §§ 11 & 12. In 
the articles of organization given below no provision is made 
as to dividing directors into classes. St. 1903, c. 437, § 18. 
This method is generally resorted to only in the case of large 
corporations to prevent sudden changes in the management 

The following is offered as a form, it being assumed that 
the total number of directors is six : — 
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The directors shall be divided into three classes of two in 
each class, two directors to be chosen at the first election in 
January, 1904, to serve until the annual election in Janu- 
ary, 1905, two at said first election in January, 1904, to 
serve until the annual election in January, 1906, and two at 
said first election in January, 1904, to serve until the annual 
election in 1907 ; and at each annual election beginning 
with that to be held in January, 1905, successors* shall be 
chosen to the directors whose terms then expire. 

In the provisions in St. 1903, c. 437, § 18, " except as 
herein otherwise provided, the officers of a corporation shall 
hold office for one year and until their successors are chosen 
and qualified," the words " except as herein otherwise pro- 
vided '^ refer to the preceding sentence, which provides for 
the creation of these classes of directors. 

For convenience it is proposed briefly to consider "good- 
will," " services and expenses," although only good-will 
appears as a factor in the schedule in the articles of organiza- 
tion given below. 

As to good-will, we observe as follows : — 

A favorite argument is that good-will is a valuable asset 
and that the new law rightly permits capital stock to be 
issued for it, the reference presumably being to " property, 
tangible or intangible," in § 14. In New York it has been 
held that the good-will of a business is property and may 
have a value independent of any particular locality or any 
specific tangible property, and stock of a corporation issued 
for such good-will is issued for property actually received. 
Washburn v. National Wall-Paper Co. 81 Fed. Rep. 17. 
Under the law of New Jersey good-will is constantly put in 
as an asset; and by § 49 of that act (See Dill on Corps. 
4th ed. 88,) it is provided that in issuing stock for property 
purchased in the absence of actual fraud in the transaction 
the judgment of the directors as to the value of the property 
purchased shall be conclusive. That the good-will of a 
business is recognized by the law as property, see Peabody 
V. Norfolk, 98 Mass, 452, 457. As to the good-will of a 

7 
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partnership business, see Hutchinson v. Nay, 187 Mass. 262 ; 
183 Mass. 355; Moore v. Rawson, 185 Mass. 264. 

In § 11 (c) of St. 1903, c. 437, relative to articles of 
organization, it is said : " If any part of such property is 
personal, it shall be described in such detail as the commis- 
sioner of corporations may require, and the amount of stock 
to be issued therefor stated. If any part of the capital stock 
is issued for services or expenses, the nature of such services 
or expenses and the amount of stock which is issued therefor 
shall be clearly stated." 

By § 12 it is provided that " the articles of organization 
and the record of the first meeting of the incorporators shall 
be submitted to the commissioner of corporations, who shall 
examine them and who may require such amendment thereof 
or such additional information as he may consider neces- 
sary. If he finds that the articles conform to the provisions 
of the preceding sections relative to the organization of the 
corporation, he shall so certify and indorge his approval 
thereon.'' 

So far as these provisions at least go it would seem that 
there is no inhibition as to putting in good-will, services, 
and expenses inimitably. The Commissioners in their Re- 
port to the Legislature in January, 1903, at p. 26 declare, 
" If stock is paid for by property, the incorporators and not 
the State are to pass upon its value." Let us consider good- 
will. The argument is advanced that the good-will of a 
business is as valuable in this country as it is in England. 
The argument is unsound. 

a. The continuance of a business. 

In England it is not uncommon for a business to pass 
from father to son for several generations; in this country 
it is very uncommon. One reason is that in England a man 
is content with the position in which he is bom and his 
ambition is to carrv on the business he has inherited as 
succcssfullv as his father carried it on. In this country the 
educational advantages afforded and the belief that all things 
are attainable breed unpleasant contrasts and discontent. To 
toil as the father toiled and succeed as he succeeded mean 
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little to the son. The common saying is, " Shirt-sleeves tO' 
shirt-sleeves in three generations." The truth is it is more 
often so in two. 

But some one says, " The young man who begins by sweep- 
ing out the store soon steps in as a partner, keeps up the 
name and credit of the house, and thus gives the good-wilL 
of the business an increasing value." Such cases are rare. 
Parental favor largely determines selection. Take Boston 
as a field for illustration, and how many business houses- 
of long existence are to be found? 

b. Methods of conducting business. 

In England there is more respect for a man's business, 
than in America. This augments the value of the good-will. 
In America the trader or manufacturer studies his com- 
petitor's methods, and then adopts them if he finds them 
superior to his own; and while this practice may benefit 
the consumer, it does not tend to the perpetuation of com- 
mercial houses and thus to an increase in the value of 
good-will. 

c. Invention and innovation. 

The American is more restless than the Englishman: he- 
is less averse to innovation and quicker in invention. Hence- 
new methods lead to the establishment of new houses, and 
the downfall of old ones. 

" On accoimt of the intangible nature of good-will, its 
correct appraisement is often a matter of very considerable 
difficulty. Its value varies with local conditions and is, 
at the best, almost entirely a matter of business judgment. 
Because of this difficulty of accurate valuation, good-will is 
a favorite device for inflating purposes, and frequently 
affords a basis for unjustifiable stock watering." Conyng- 
ton on Corporate Organization, § 38. 

There is one striking exception to what has been said. 
Frequently a business with a special and limited field is 
built up by original methods combined with great industry. 
The good-will consequently becomes of considerable value, 
as any one inclined to compete soon finds that competition 
will be uncertain and only successful, if successful at all, 
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after great outlay and effort; and that the prospective re- 
turns do not justify such outlay and effort, so long as the 
first comer is a competitor. 

As to " services and expenses," it is to be noted that in 
the blank forms of articles of organization a note says, 
" State clearly the nature of such services or expenses and 
the amount of stock to be issued therefor." 

Thompson in his work on Corporations says in § 1615: 
" The doctrine which upholds the payment of shares in 
property, even where the governing statute requires payment 
in cash or in part cash, has demoralized the law to such 
an extent as to sanction payment in almost anything which 
the parties may agree to be worth the value of the shares, 
so that blocks of shares may be issued in a round lump 
in exchange for an unagreed and indeterminate amount 
of newspaper puifing and influence, or even for patent 
rights, which in many cases are mere potentialities, having 
no certain value whatever." See Lincott v. North wood Shoe 
Co. 68 N. H. 260 ; Peninsular Savings Bank v. Black Flag 
Stove Co. 105 Mich. 535 ; Eich v. State Nat. Bank, 7 Neb. 
201. See also 10 Cyc. of Law and Procedure, 480. 

The newspaper puffing and influence case is Liebke v. 
Knapp, 79 Mo. 22. The facts are: a corporation having 
been organized to construct a bridge over the Mississippi 
River, certain shares of its stock were issued to the pro- 
prietor of a newspaper, in consideration of the publication 
of articles and communications in the newspaper favoring 
the enterprise and pointing out its need and value to the 
community, and its standing as an investment. The stock 
was held to be fully paid. 

There does not seem to be any reason why a similar pro- 
cedure is not now permissible under the present law of 
Massachusetts. The Report of the Commissioners expressly 
declares at p. 20 that under the modern theory " in the 
absence of fraud in its, organization or government, an or- 
dinary business corporation should be allowed to do any- 
thing that an individual may do. . . . Under the modem 
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theory, the State owes no duty, to persons who may choose 
to deal with corporations, to look after the solvency of such 
artificial bodies; nor to stockholders, to protect them from 
the consequences of going into such concerns, the idea being 
that, in the case of ordinary business corporations, the State's 
duty ends in providing clearly that creditors and stockholders 
shall at all times be precisely informed of all the facts at- 
tending both the organization and the management of such 
corporations, and particularly that there should be full pub- 
licity given to all details of the original organization thereof." 

The Report states at pages 26, 27, " If a full and honest 
description is made of property against which stock is issued, 
a stockholder cannot complain because of his failure to in- 
form himself by personal examination or investigation of 
the value of the property in which he is, or contemplates 
becoming, an investor." 

It has been held that where 3tock has been issued by a 
corporation to an officer in consideration of services and 
receipted for and the transaction entered upon the corpora- 
tion books, he cannot by a voluntary cancellation and return 
of the certificate annul the contract without the consent of 
the stockholders. Chouteau v. Dean, 7 Mo. App. 210. In 
Morton v. Timken, 48 N. J. Law 87, are given stockholders' 
resolutions as to issuing stock for services. The court held 
that the contract was tainted with illegality. 

The last sentence of St. 1903, c. 437, § 14, is as follows : — 

" No stock shall be at any time issued unless the cash, 
80 far as due, or the property, services or expenses for which 
it was authorized to be issued has been actually received or 
incurred by, or conveyed or rendered to, the corporation: 
and the president, treasurer and directors shall be jointly 
and severally liable to any stockholder of the corporation 
for actual damages, caused to him by such issue." 

This statute does not say that the " true value " of the 
services or expenses must have been actually received, etc. 
See Thompson on Corps. §§ 1616 et seq. 1646 et seq. 

In the form given below services and expenses are not 
capitalized. In case they are, the following is offered as a 
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form to appear after " State clearly the nature of such ser- 
vices," etc. It is assumed that the business to be incor- 
porated is that of the publication of a mercantile paper for 
circulation in a single city and its surroundings : — 

Services were performed and expenses incurred in the 
following way: The business, which it is proposed to in- 
corporate, was begun three years ago and has been built 
up as the result of eflFort, the consumption of time, and the 
expenditure of money. The proprietor of the business thus 
to be incorporated employed agents to solicit subscriptions 
and advertisements, paying for their services and for minor 
expenses incidental to the business the sum of $1000. The 
proprietor gave his own time, knowledge, and experience to 
the creation and prosecution of the business, receiving for 
two years no compensation whatever. Ten shares of com- 
mon stock at $100 a share for expenses (representing $1000), 
and forty shares of common stock (representing $4000) at 
$100 a share for services, are, it is contended, just and 
reasonable apportionments. 

15. Keeping of records and stock and transfer books at 
office of corporation for inspection of stockholders. 

A vote on this subject, for which provision is made in 
St. 1903, c. 437, § 30, seems hardly necessary. It is, how- 
ever, advisable in that it brings directly before the directors 
the obligation of the statute. It is to be noted that the 
agreement of association, etc., shall be kept at the " principal 
office ; " while the stock and transfer books shall be kept at 
" an office." The last provision seems to be complied with 
when the books are in the possession of a registrar and 
transfer agent; while in the first case the agreement of 
association, etc., must be kept at the principal office of the 
company. 

The vote given below is intended to comply with the 
statute (§ 30), the entire provisions of which are as 
follows : — 

" The agreement of association, an attested copy of the 
articles of organization or of articles in amendment of said 
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agreement or of said articles and of the by-laws, with a 
reference on the margin of the copy of the by-laws to all 
amendments thereof, and a true record of all meetings of 
stockholders shall be kept by every corporation at its prin- 
cipal office in this commonwealth for the inspection of its 
stockholders. The stock and transfer books of every cor- 
poration, which shall contain a complete list of all stock- 
holders, their residences and the amount of stock held by 
each, shall be kept at an office of the corporation in this 
commonwealth for the inspection of its stockholders. Said 
stock and transfer books and said attested copies and records 
shall be competent evidence in any court of this common- 
wealth. If any officer or agent of a corporation having 
charge of such copies, books or records refuses or neglects 
to exhibit them or to submit them to examination as afore- 
said, he or the corporation shall be liable to any stockholder 
for all actual damages sustained by reason of such refusal 
or neglect, and the supreme judicial court or the superior 
court shall have jurisdiction in equity, upon petition of a 
stockholder, to order any or all of said copies, books or 
records to be exhibited to him and to such other stockholders 
as may become parties to said petition, at such a place and 
time as may be designated in the order." 

In the first edition of this book the following cases were 
cited. Lewis v. Brainerd, 53 Vt. 519. Commonwealth v. 
Phoenix Iron Co. 105 Pa. St 111, 116, 117. Alabama 
Kailroad Co. v. Rowley, 9 Fla. 508, 614. The provisions 
of Pub. Sts. c. 105, § 26, as to the custodian of records of 
transfers upon written request of a creditor of the general 
owner of stock pledged or transferred, exhibiting to him 
the record of such transfer, are omitted from the statute of 
1903. Grenerally as to stockholders' right to inspect the 
books of the corporation, see 2 Cook on Corps. (5 th ed.) 
§§ 611 et seq. 

Minutes of First Meeting of Directors. 

The directors of the Patent Fibre Company held their first 
meeting at the office of the company, No. 643 Novelty 
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Building, 842 Equity Street, Boston, Massachusetts, on 
Tuesday, January 5, 1904, at 12 o'clock noon. 

All the directors were present, viz. : A. B., C. D., E. E., 
G. H., and I. J., and A. B. called to order. 

The clerk produced and read the following: — 

WAIVER OF NOTICE OF FIRST MEETING OF DIRECTORS. 

The undersigned, all the members of the board of directors 
chosen by the incorporators of the Patent Fibre Company 
at the meeting just held at 10 a. m., January 5, 1904, hereby 
waive notice of the hour and place of the first meeting of the 
board of directors, agreeing that .the same shall be held at the 
company's office, Xo. 643 Novelty Building, 842 Equity 
Street, Boston, Massachusetts, at noon January 6, 1904, for 
the election of officers according to law and for the dis- 
cussion and determination of the following matters — the 
opening of a bank account, the requirement of bonds of the 
treasurer and of the assistant treasurer, the choice of a 
superintendent, the salaries of officers and of superintendent, 
the form of certificates of both common and preferred stock, 
the regulations conformably to which the treasurer shall 
keep the accounts of stock issued, registered, and transferred, 
the manner of executing deeds, other documents, etc., and 
of issuing commercial paper, etc., the selection and appoint- 
ment of a trust company as transfer agent and registrar of 
transfers, the acceptance of subscriptions and the taking over 
of business, etc., the lease of an office, the employment of 
an attorney and the payment of expenses of incorporation, 
the consideration of the articles of organization and instruc- 
tions as to carrying out the provisions of St 1903, c. 437, 
§ 30, as to stock books, corporate records, etc. 

Boston, January 5, 1904. (Signatures.) 

On motion of C. D. seconded by E. F. it was 
Voted, that the waiver of notice be filed with the clerk. 
On motion of C. D. seconded by E. F. it was 
Voted, to elect by ballot a president of the company. 
Four ballots were cast, all for A. B., and he was declared 
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elected president, and he thereupon signified his acceptance 
of the election and presided at the meeting. 

On motion of C. D. seconded by E. F. it was 

Voted, to elect by ballot a vice-president of the company. 

Four ballots were cast, all for I. J., and he was declared 
elected vice-president, and he thereupon signified his ac- 
ceptance of the election. On motion of C. D. seconded by 
E. F. the following vote was unanimously carried : — 

Voted, that the treasurer be and he is hereby instructed 
to open an account in the name of the company with the 
Safety National Bank of Boston, and to deposit therein 
all the funds of the company that may come into his cus- 
tody, and that the clerk of the company shall immediately 
hand to the cashier of said bank a certified copy of this 
vote or resolution and of the following provisions of the 
by-laws (Art. VI). "He (the treasurer) shall endorse for 
collection the notes and checks made payable to the order 
of the company or to his own order as treasurer of the 
company and shall accept all proper drafts drawn on the 
company. He shall pay out by check or otherwise all 
money required for the legitimate use of the oompany." ^ 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that the treasurer be and he is hereby directed to 
furnish a bond in the^sum of Five Thousand Dollars with 
V. R. and X. A. of Boston as sureties. 

The treasurer-elect thereupon presented a bond, which the 
president, as there was no objection, declared accepted and he 
assumed its custody, and the following is a copy thereof : — 

(Here copy bond previously giyen.) 

On motion of C. D. seconded by E. F. it was unanimously 
Voted, that W. L., the assistant treasurer of the company, 
be and he is hereby directed to furnish a bond in the sum 
of One Thousand Dollars with V. R. and X. A. of Boston 
as sureties, and that he perform such clerical duties as the 
treasurer may direct but that he have no authority to sign 

^ To a copy of this vote the clerk will attach his certification that it is 
an accurate transcript, stating the day and place of meeting, etc., and he 
will affix his official signature and the seal of the company. 



106 BUSINESS CORPORATIONS. 

for the company any documents, papers, checks, notes, or any 
other obligations. 

The assistant treasurer-elect thereupon presented a bond, 
which the president, as there was no objection, declared ac- 
cepted and he assumed its custody, and the following is a 
copy thereof: — 

(Copy bond similar to that of treasurer with appropriate 
modifications.) 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that the salary of the treasurer for the year be- 
ginning January 5, 1904, and ending January 2, 1905, be 
fixed at the sum of Five Thousand Dollars payable in 
monthly instalments; and that this vote unless accepted by 
him in writing addressed to the clerk within five days from 
the date hereof shall be void. 

The total votes cast in favor thereof were four, the treas- 
urer not voting; there were no votes in opposition and the 
motion was declared adopted. 

(Similar votes fixing the salaries of the assistant treasurer 
and the clerk may now be passed, and both will immediately 
signify their written acceptances, which the clerk will file.) 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that the certificates to be issued for the stock of 
the company be in the following form : — 

Certificate of Common Stock, 
the patent fibre company. 

Incorporated under the laws of the Commonwealth 

of Massachusetts. 

Capital Stock $100,000.00. 

Preferred Stock 50,000.00. 

Common Stock 60,000.00. 

This is to certify that of, etc, 

is the owTier of One Hundred Shares of the Capital Stock 
of the Patent Fibre Company, full paid and non-assessable, 
transferable only on the books of the company by said 

in person or by duly authorized 
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attorney, upon the surrender of this certificate properly 
indorsed. 

This certificate is not valid unless countersigned by the 
transfer agent of the company and countersigned and regis- 
tered by the registrar of transfers. 

In witness whereof, the said Patent Fibre Company has 
caused its seal to be hereto affixed and this certificate to be 
executed by its president and treasurer this day of 

, 19 . 
( Seal. ) President. 

Treasurer. 
Shares $100.00 each. 
Boston, , 19 . 

Countersigned and Itegistered. 

Novelty Trust Company. 
Transfer Agent and Registrar of Transfers. 

By , Secretary. 

Certificate of Preferred Stock, 
the patent fibre company. 

Incorporated under the laws of the Commonwealth of 

Massachusetts. 

Capital' Stock $100,000.00 

Preferred Stock 50,000.00 

Common Stock 60,000.00 

This is to certify that of, etc., 

is the owner of One Hundred Shares of the Preferred Capi- 
tal Stock of the Patent Fibre Company, full paid and non- 
assessable, transferable only on the books of the company 
by said in person or by duly 

authorized attorney, upon the surrender of this certificate 
properly indorsed. 

The preferred stock represented by this certificate is, 
agreeably to the provisions of the agreement of association,^ 
entitled to an annual dividend of five per centum payable 
out of the net earnings of the company before any dividend 

1 Or of the amended articles of organization. St. 1003, c. 437, §§ 40, 41< 
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is paid upon the common stock. Such dividend is cumula- 
tive ; and, if in any year a dividend of five per centum shall 
not be paid upon the preferred stock, the deficiency shall 
be payable before any dividends shall be paid upon the 
common stock. 

The preferred stock is subject to redemption at its par 
value and all accumulated dividends, upon such notice to 
the holder hereof as the directors may determine, at any 
time after two years from the third of January, 1905, and 
upon surrender of this certificate to the treasurer. In the 
event of dissolution and liquidation the net proceeds of 
the entire assets of the company shall be first applied to the 
payment to the holders of the preferred stock of the sum 
of one hundred dollars per share and accrued and unpaid 
dividends thereof; and the balance of the net proceeds, if 
any, shall be divided among the holders of the common shares 
in proportion to their holdings. There shall be no diflFerence 
in the voting power of preferred and common shares, stock- 
holders being entitled to one vote for each share of stock, 
whether preferred or common, owned by them. 

To be valid certificates must be countersigned by the trans- 
fer agent of the company and countersigned and registered 
by the registrar of transfers. 

In witness whereof, the said Patent Fibre Company has 
caused its seal to be hereto affixed and this certificate to be 
executed by its president and treasurer this day of 

, 19 . 



(Seal.) 






President. 
Treasurer. 




Shares $100.00 each. 






Boston, 




, 19 . 


Countersigned 


and Registered. 






Novelty Trust Company. 




Transfer 


Agent and 


Registrar of Transfers. 


N 






By 


Secretary. 



On motion of C. D. seconded by E. F. it was unanimously 
Voted, that the Novelty Trust Company of Boston be 
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and it is hereby appointed the transfer agent and registrar 
of transfers of this corporation and that the clerk be and 
he is hereby authorized to make arrangements with said 
company to carry this vote into eflFect upon terms usual and 
proper in such cases. 

On motion of C. D. seconded by E. F. it was imanimously 
Voted, that the president and treasurer be and they are 
hereby empowered to make and sign with the corporate 
signature all contracts for the hiring of money, whether in 
the form of promissory notes or otherwise, authority so to 
hire money having in each case been first obtained by vote of 
the board of directors ; and that they be and they are hereby 
empowered to make and sign with the corporate signature, 
without any vote of the board of directors, all formal con- 
tracts necessary for the transaction of the regular business 
of the company and not involving the borrowing of money. 
On motion of C. D. seconded by E. F. it was unanimously 
Voted, that O. A. be appointed the superintendent of this 
company with a salary of One Hundred Dollars a month 
for the year beginning January 5, 1904, and ending Jan- 
uary 2, 1905, tmless sooner removed therefrom by the board 
of directors; that, as such superintendent, he have the gen- 
eral control and direction of the manufacturing interests 
of the company with full power to employ and discharge 
such employees and laborers as in his judgment the interests 
of the company may require; and that this vote unless 
accepted by him in writing addressed to the clerk within 
five days from the date hereof shall be void. 

On motion of C. D. seconded by E. F. it was unanimously 
Voted, that the president and the treasurer be and they 
are hereby authorized to lease for the company for one year, 
with the privilege of renewal, at an annual rental not exceed- 
ing $1000.00, as the principal place of business of the com- 
pany, the office numbered 643 in the Novelty Building on 
Equity Street, Boston, numbered 842. 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that the treasurer be and he is hereby authorized 

and instructed to pay from the funds of the company to 
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W. B. the expenses properly incurred in the incorporation 
of the company, and that said W. B. be and he is hereby 
appointed the general counsel of the company, and that he 
shall not receive an annual retainer, but shall be paid proper 
compensation for the work he may perform. 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that the subscriptions of A. B. and C. D., each for 
$15,000.00, and of E. F. for $20,000.00 of the preferred 
stock be and they are hereby accepted and that the entire 
amount of $50,000.00 be paid by them to the treasurer at 
once and certificates issued to them therefor; and that the 
subscriptions of G. H. & I. J. each for $25,000.00 of the 
common stock be and they are hereby accepted and that 
certificates be issued to them therefor upon the delivery 
to and receipt by the Company of the appropriate assets and 
property. 

Thereupon the president read the foUowihg communi- 
cation : — 

Boston, December 29, 1903. 
To 

The Stockholders and Directors of 
The Patent Fibre Company, 

Boston, Mass. 
Gentlemen : 

We hereby make the following offer and proposition: In 
consideration of the issue, transfer, and delivery to us of the 
entire common stock of the Patent Fibre Company — one- 
half to stand in the name of G. H. and the other half in the 
name of I. J. — to sell, assign, and transfer to said com- 
pany Letters Patent of the United States of America, rela- 
tive to the manufacture of cotton, wool, etc., number 969,807, 
and all improvements and extensions and the entire business 
as a going concern of manufacturing and dealing in cotton, 
wool, hemp, sisal, and all other fibrous matter, now carried 
on by us at No. 1187 Blank Street, Boston, Massachusetts, 
under the name of G. H. & Company, and all of the assets 
and liabilities of that firm in the business so carried on by 
us and the entire plant, consisting of land and buildings, 
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stock on hand and in process, the good-will of the firm in 
business, the benefit of all outstanding contracts and bills 
and accounts receivable. The plant referred to consists of 
the three story brick building, No. 1187 Blank Street, Bos- 
ton, with about 8000 square feet of land. All the machinery, 
portable or otherwise, implements, tools, appliances, raw 
material, and stock in process, now in said building or on 
the premises, are included with the plant, and the entire 
property, real or personal, is free from incumbrances and is 
fairly worth $50,000.00. 

All necessary assignments, deeds, bills of sale, etc., duly 
executed, will be ready for delivery on acceptance by votes 
of stockholders and of directors of the above proposition. 

Yours truly, 

G. IL 
I.J. 

No objection being oflFered, the president declared that the 
communication would be spread in full upon the minutes. 
On motion of C. D. seconded by E. F. it was unanimously 
Voted, that as the property offered by G. H. & I. J. in 
exchange for the entire common stock of this company in 
their communication dated December 29, 1903, just read 
and entered of record, appears to be reasonably worth 
$50,000.00 and to be necessary for the purposes of the 
company, the same be and it is, conformably to the vote of 
the stockholders of this company, hereby accepted in full 
payment for the entire common stock of the company, 
agreeably to the terms of said communication; and the 
proper officers of this company are hereby authorized and 
directed to receive the duly executed assignments, bills of 
sale, deeds, etc., of the property stated in the above com- 
munication and to issue in exchange therefor the entire com- 
mon stock of the company, full-paid and non-assessable. 
On motion of C. D. seconded by E. F. it was unanimously 
Voted, that A. B., C. D., E. F., G. H., and I. J., being 
a majority of the board of directors, be and they are hereby 
authorized and directed to make, sign, and swear to articles 
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of organization, in the form hereinafter given, and pay 
the required fee and file the same in the oflBce of the Secre- 
tary of the Commonwealth after the indorsement thereon of 
the approval of the Commissioner of Corporations. 



COPY OF ARTICLES OF ORGANIZATION. 

We, A. B., C. D., E. F., G. H., and I. J., being a majority 
of the directors of the Patent Fibre Company elected at its 
first meeting in compliance with the requirements of section 
11 of chapter 437 of the Acts of 1903, do hereby certify that 
the following is a true copy of the agreement of association 
to form said corporation, with the names of the subscribers 
thereto : — 

(Copy agreement of association given above.) 

That the first meeting of the subscribers to said agreement 
was held on the first Tuesday of January in the year nineteen 
hundred and four. 

That the amount of capital stock now to be issued is 

Five hundred shares of preferred stock, 
Five hundred shares of common stock, 
to be paid for as follows : — 

Amount and Class of Stock Issued. 




In Cash: 

In full 

By instalments 

Amount of instalment to be paid 
before commencing business 

In Property: 

# 

Eeal Estate: 
Location, No. 1187 Blank St., 

Boston, Mass 

Area, 8000 square feet with 

three story brick building . 



50,000 



Shabbs 

COMXOS. 



25,000.00 
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Personal Property: 
Machinery . . 
Merchandise . • 
Bills receivable 
Stock and securities 
Patent rights . . 
Trade marks . . 
Copyrights . . . 
Good-will . . • 
Se^^dce8 . . . 
Expenses . . 



5,000.00 
5,000.00 
4,422.05 

5,000.00 



5,577.95 



(Note. — State clearly the nature of such services or expenses and the 
amount of stock to be issued therefor.) 

The name, residence, and post oflBce address of each of the 
officers are as follows : — 



Hame of Oflioe. 


Name. 


Besidenoe. 


Poet Office Address. 


President 


A.B. 


Boston, Mass. 


6111 Bunker Building 


Treasurer 


G. H. 




1187 Blank Street 


Clerk 


G. H. 




t4 ii (4 


Directors 


A.B. 




6111 Bunker Building 




CD. 




7002 " 




E. F. 




8409 Wilkins Street 




G. H. 




1187 Blank Street 




I. J. 




44 44 44 



In witness whereof, we have hereunto signed our names, 
this fifth day of January in the year nineteen hundred and 
four. 

(Signatures.) 

COMMONWEALTH OF MASSACHUSETTS. 

Suffolk, 88, January 5th, 1904. 

Then personally appeared the above-named A. B., C. D., 
E. F., G. H., and I. J., and severally made oath t&at the 
foregoing certificate, by them subscribed, is true to the best 
of their knowledge and belief. 

Before me, 

K. C, Justice of the Peace. 

8 
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CERTIFICATION. 

Filed in the office of the Secretary of the Commonwealth, 
19 

I hereby certify that it appears, upon an examination of 
the within written articles and the records of the corpo- 
ration duly submitted to my inspection, that the requirements 
of chapter four hundred and thirty-seven of the Acts of 
nineteen hundred and three relating to the organization of 
corporations have been complied with, and I hereby approve 
said articles this day of a. d. nineteen 

hundred and 

Commissioner of Corporations. 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that the clerk be and he is hereby charged with the 
duty of seeing that the agreement of association, an attested 
copy of the articles of organization or of articles in amend- 
ment of said agreement or of said articles and the by-laws, 
with a reference on the margin of the copy of the by-laws to 
all amendments thereof, and a true record of all meetings 
of stockholders, be kept by the company at its principal office 
for the inspection of stockholders; and it was also unani- 
mously voted that the stock and transfer books containing 
a complete list of all stockholders, their residences, and the 
amoulit of stock held by each be kept at the office of the 
Xovelty Trust Co. in Boston, the registrar and transfer agent 
of the company, for the inspection of the stockholders. 

On motion of C. D. seconded by E. F. it was 

Voted, to adjourn. 

A. B., President. G. H., Clerk. 



CHAPTEE III. 

By-Laws. Meetings and Kindbed Subjects. 
Powers and Duties of Officers, etc. 

EvEBY corporation is " to have a corporate seal, which it 
may alter at pleasure." St 1903, c. 437, § 4 (d). Com- 
monwealth V. Smith, 10 Allen, 448, 455. " If the . . . 
seal is required by law to be aflSxed to a paper, the word 
* seal ' shall mean an impression of the oflScial seal upon the 
paper as well as an impression on a wafer or wax afl^ed 
thereto." Rev. Laws, c. 8, § 5, cl. 19. " The line must be 
drawn somewhere, and we are satisfied to draw it so as to 
exclude written or printed scrawls, scrolls, or devices; but 
so as to include an actual and permanent impression, upon 
the substance of the paper, of the common seal of a corpo- 
ration." Ilendee v. Pinkerton, 14 Allen, 381, 389. See 
Bates V. Boston & New York Railroad Co. 10 Allen, 251. 
The corporate seal may be aflSxed by any one if the act is 
adopted by corporate officers. Royal Bank v. Grand Junc- 
tion Railroad Co. 100 Mass. 444. As to ratification, see 
St. James Parish v. Xewburyport Horse Railroad Co. 141 
Mass. 600. And if the by-laws require a transfer of stock 
to be under seal, a transfer signed in blank by the stock- 
holder, with the word " seal " enclosed in brackets, is void. 
Bishop V, Globe Co., 135 Mass. 132. " It is no longer the 
law that a corporation is bound by its contracts only when 
made under its corporate seal. The rule now is that a cor- 
poration may bind itself, in a matter within its charter 
powers, by a writing not under seal to the same extent as an 
individual may." Green Co. v. Blodgett, 159 111. 169, 174. 
See Crawford v, Longstreet, 43 N. J. Law 325 ; 2 Cook on 
Corps. (5th ed.) § 721; 7 Thompson on Corps. § 8420. 
There can be no recovery on a contract under seal against a 
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person not a party to it Congress Co. v, Worcester Co. 182 
Mass. 355, 358 and cases cited. McCarthy v. Metropolitan 
Co. 162 Mass. 254, 256. The individual seal of the agent 
of a corporation does not make the instrument his contract 
Abbey v. Chase, 6 Cush. 54. Tapley v. Butterfield, 1 Met 
515. Milton v. Mosher, 7 Met 244. See Brinley v. Mann, 
2 Cush. 337. As to the use of a corporate seal on a promis- 
sory note, see Miller v. Roach, 150 Mass. 140. As to the 
absence of a corporate seal from the contract not affecting 
the plaintiff's right to maintain his action against the cor- 
poration, see Speirs v. Union Drop Forge Co. 174 Mass. 
175, 180. 

" The directors of a corporation may, unless otherwise 
provided by the by-laws, determine the conditions upon 
which a new certificate of stock may be issued in place of 
any certificate which is alleged to have been lost or destroyed. 
They may, in their discretion, require the owner of a lost 
or destroyed certificate, or his legal representative, to give 
a bond with sufficient surety to the corporation in a sum 
not exceeding double the market value of the stock to indem- 
nify the corporation against any loss or claim which may 
arise by reason of the issue of a certificate in place of such 
lost or destroyed stock certificate." St 1903, c. 437, § 31. 

In the case of a lost or stolen certificate the clerk should 
be notified at once. " Should a lost certificate be presented 
to the secretary for transfer before that oflScial is notified 
of its loss, he might make the transfer without liability if 
the circumstances were such as to justify him in the belief 
that such transfer was regular and in good faith. After 
having been warned of the loss he could not make such 
transfer without personal liability. . . . The ofiicials of a 
corporation have no legal right to refuse recognition to any 
stockholder of record, or withhold dividends, or any other 
corporate right, on account of the loss of his certificate. If 
the books of the company show him to be a stockholder he is 
entitled to every right and privilege of a stockholder without 
regard to the whereabouts of his certificate." Conyngton on 
Corporate Management, §45. 
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In case of a lost certificate it is customary for the owner 
to advertise as follows : — 

Certificate Lost. No. 411, for forty shares of the David- 
son Manufacturing Company, dated, etc., issued to A. B.. 
Any person having knowledge thereof is requested to notify 
A. B. at 998 Winter Street, Boston, Mass. Transfer of the* 
certificate has been stopped. 

The matter of the lost certificate will be brought before^ 
the board of directors and an appropriate vote will be passed, 
thereon. The following are offered as forms of the vote andi 
the bond, both of which should appear in the record. 

Voted, that whereas C. D., who appears on the books of the 
company as the owner of One Hundred Shares of capital 
stock of the company, the certificate being numbered 811, 
has presented to the treasurer a sworn statement that his. 
certificate has been lost, stolen, or destroyed, and that he is. 
the present legal owner thereof, the treasurer is hereby 
authorized and directed to issue to him a new certificate as. 
nearly identical as possible with such lost, stolen, ot destroyed' 
certificate, he having filed with the treasurer a bond to the* 
company, with sureties satisfactory to the board, in the- 
amount of Ten Thousand Dollars, of which the following is. 
an exact and true copy. 

Enow all men by these presents. 

That we, C. D. as principal and TJ. V. and W. Y. as sure- 
ties and all of Boston, in the Commonwealth of Massachu- 
setts, are holden and stand firmly bound imto the Patent 
Fibre Company, a corporation duly organized under the 
laws of the Commonwealth of Massachusetts, in the sum of 
ten thousand dollars, to the payment of which to the said 
corporation or its assigns we hereby jointly and severally 
bind ourselves, our heirs, executors, and administrators. 

The condition of this obligation is such that : — 

Whereas, the said C. D., the owner of record of One Hun- 
dred (100) Shares of the capital stock of the said Patent 
Fibre Company, of the par value of $100.00 each, has 
applied to the board of directors of the said company for 



118 BUSINESS CORPORATIONS. 

the issue to him of a new certificate for the said one hundred 
shares of stock, alleging that the original certificate No. 811, 
issued to him therefor on the 16th day of February, 1904, 
is lost, stolen, or destroyed, and that its present whereabouts 
and possession are to him unknown; and 

Whereas, the said application has been granted and a new 
certificate for one hundred shares of the capital stock of 
the Patent Fibre Company, pursuant to a regular legal vote 
of the Board of the said Directors, was this day issued to 
said C. D. ; 

Now, therefore, if the said C. D., his heirs, executors, and 
administrators, shall at all times hereafter save, defend, 
keep harmless and indemnify the said Patent Fibre Com- 
pany, its successors and assigns, of and from all demands, 
claims, or causes of action, arising from or on account of 
said original certificate No. 811 and of and from all costs, 
damages, and expenses that may arise therefrom, and shall 
also deliver or cause to be delivered up to the said Patent 
Fibre Company the said missing certificate No. 811 for 
cancellation, when the same shall be found and shall come 
into his possession, then this obligation shall be void ; other- 
wise it shall be and remain in full force and virtue. 

In witness whereof, etc. 

" The business of every corporation shall be managed and 
conducted by a president, a board of not less than three 
directors, a clerk, a treasurer, and such other oflScers and such 
agents as the corporation by its by-laws shall authorize." St. 
1903, c. 437, § 17. " The directors, the treasurer, the clerk, 
and such other officers as the by-laws may prescribe shall be 
elected annually by the stockholders by ballot, and the presi- 
dent shall be elected annually by and from the board of 
directors. Every director, unless the by-laws otherwise pro- 
vide, shall be a stockholder. The treasurer may be required 
to give a bond for the faithful performance of his duty in 
such sum and with such sureties as the by-laws may prescribe. 
The clerk, who shall be a resident of this Commonwealth, 
shall be sworn and shall record all votes of the corporation 
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in a book to be kept for that purpose. Every corporation 
may, by its articles of organization or by an amendment to 
such articles adopted as hereinafter provided, divide its 
directors into classes and prescribe the tenure of office of 
the several classes ; but no class shall be elected for a shorter 
period than one year or for a longer period than five years, 
* and the term of office of at least one class shall expire in 
each year. Except as herein otherwise provided, the officers 
of a corporation shall hold office for one year and until 
their successors are chosen and qualified. The manner of 
choosing or of appointing all other agents and officers and of 
filling all vacancies shall be prescribed by the by-laws, and, 
in default of such by-law, vacancies may be filled by the 
board of directors.'' St. 1903, c. 437, § 18. " The board 
of directors may exercise all of the powers of the corporation, 
except such as are conferred by law, or by the by-laws of the 
corporation, upon the stockholders. A corporation may, by 
its by-laws, provide for an executive committee to be elected 
from and by its board of directors. To such committee may 
be delegated the management of the current and ordinary 
business of the corporation, and such other duties as the 
by-laws may prescribe." St. 1903, c. 437, § 19. 

As to the power generally of a corporation to make by-laws, 
see Davis v. Proprietors of Meeting-House, 8 Met. 321, 325; 
1 Thompson on Corps. § 1036 et seq. 

" The office of a by-law is to regulate the conduct and 
define the duties of the members towards the corporation, 
and between themselves. So far as its provisions are in 
the nature of contract, the parties thereto are the members 
of the association, as between themselves ; or the corporation 
upon the one side, and its individual members upon the 
other." Flint v. Pierce, 99 Mass. 68, 70. See Common- 
wealth V. Turner, 1 Cush. 493, 495, 496. 

A stranger dealing with a corporation is required to take 
notice of the charter, or the articles of association. Davis 
t\ Old Colony Eailroad Co. 131 Mass. 258, 260. Butchers' 
Eank v. McDonald, 130 Mass. 264. But not of the by-laws. 
Kingsley v. New England Ins. Co., 8 Cush. 393, 402, 403. 
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Ste 1 Thompson on Corps. § 942. And it has been held that 
persons dealing with a manufacturing and trading corpo- 
ration are not bound by the special limitations of the author- 
ity of its oflScers (that is, supposed limitations, arising from 
the enumerating of certain powers, and omitting others, and 
not express limitations by vote or by-law) ; that, as against 
third persons, the treasurer has authority to do acts relating 
to finances, the secretary to keep the records, the agent to 
manage the business; that their acts are binding on the 
company without express authority, and they are not limited 
to special powers in the by-laws ; and that the agent, as such, 
has a right to pledge the property of the corporation for a 
loan of money for its use, — such acts not being limited to 
the special powers in the by-laws, and the power of the 
agent depending upon the law of principal and agent. Fay 
V. Noble, 12 Cush. 1, 16-18. But a person having notice 
Df a by-law cannot hold the company upon a contract made 
by the agent in excess of his powers prescribed by such 
by-law — the latter being also the agent of the insured. Sus- 
quehanna Ins. Co. V. Perrine, 7 W. & S. 348. A by-law 
authorizing promissory notes to be signed in a certain man- 
ner is rightly excluded in an action upon a note made by the 
corporation, no evidence being offered tending to show 
actual knowledge of such by-law by the plaintiff, who relies 
wholly upon proof that the corporation has recognized and 
paid notes signed like that in suit. Produce Exchange Trust 
Co. v. Bieberbach, 176 Mass. 577. See Corcoran v. Snow 
Cattle Co. 151 Mass. 74; Emery v, Boston Marine Ins. Co. 
138 Mass. 398, 412. 

It has been held that a by-law of a bank that all pay- 
ments made and received must be examined at the time, 
does not prevent one from showing that there was a mistake 
in his account of deposits and receipts. Mechanics Bank v. 
Smith, 19 Johns. 115. 

But by-laws, if legal, are binding on all the members. 
Cummings i\ Webster, 43 Maine, 192, 197. And a stock- 
holder is estopped to deny their validity if he participated 
in their adoption, acquired rights thereunder, and held them 
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out to the public as the laws of the corporation, so that out- 
side parties also acquired rights under them. People v. 
Sterling Manuf. Co. 82 111. 457, 461. But it has been held 
" that a corporator is not charged with constructive notice 
of corporate acts, and may deal with the corporation as a 
stranger may, where his personal connection with corporate 
action is not such as to notify him of reasons to the con- 
trary." Rice V. Peninsular Club, 62 Mich. 87, 90. 

If a by-law, and not the act of incorporation, requires 
that the clerk should be sworn, the corporation cannot avail 
itself of his omission to take the oath, as the by-law is merely 
directory. Hastings v. Blue Hill Turnpike Co. 9 Pick. 80. 

For an act providing that "every stockholder shall be 
furnished with a copy of the charter and by-laws of the 
company," see St 1882, c. 27, § 9. 

" If the part of a by-law which is valid can be separated 
froin that which is void, and carried into effect, it may be 
done." But where a by-law is entire, if one part is void, 
the whole is void. Amesbury v. Bowditch Ins. Co. 6 Gray, 
696, 607. See 1 Thompson on Corps. §§ 668, 1048. 

We observe of the time and place of holding, and of the 
notice of, stockholders' meetings — 

That provisions are sometimes inserted in charters as to 
time and place of holding them, and such provisions must 
be followed. Johnston t). Jones, 23 N. J. Eq. 216. And the 
notice must always state time and place, and generally the 
business to be transacted, particularly when the meeting is 
special. Hence a notice " for the purpose of making such 
alterations in the by-laws of said company as may be deemed 
necessary, and for the transaction of such other business as 
may come before them," is not sufficiently specific to authorize 
a majority of those present to increase the number of direct- 
ors. People's Mutual Ins. Co. v, Westcott, 14 Gray, 440. 
And no other business than that specified in the notice can 
be transacted. Atlantic De Laine Co. v. Mason, 6 R. I. 463, 
471. The expression referred to above " for the transaction 
of such other business as may legally come before them," is 
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often inserted in notices of the annual meeting, but it is 
doubtful if the words have any legal significance. For a 
case where it was held that the ratification by the stock- 
holders must be taken as equivalent to original authority, 
see Citizens' Gas Light Co. v, Wakefield, 161 Mass. 432, 
438. Notices shall state the purposes for which the meetings 
are called. St. 1903, c. 437, § 20. 

That if all the members of a corporation appear at a 
corporate meeting, without being formally notified, and pro- 
ceed without objection to the business of the meeting, this 
will be a waiver by each member of the necessity of notice, 
or of a want of formality in giving it. But if a single per- 
son, having a right to be present and vote, is absent or re- 
fuses his assent to the acts done at the meeting^ its proceedings 
will be illegal and void. This principle is qualified by an 
eminent writer with the statement that " it is to be observed 
that the foregoing rules are not applicable where they are 
in conflict with the charter; and hence, if this imperatively 
requires a special notice^ it cannot be waived even by the 
consent of all." 1 Thompson on Corps. § 712-714. See 
St. 1903, c. 437, § 20. 

That meetings can only be called by competent authority. 
And the managing agent of a business corporation, if the 
charter and by-laws are silent on the subject, may notify 
meetings when required. Stebbins v, Merritt, 10 Cush. 27, 
32, 33. But if the statutes or by-laws contain provisions, 
they must be strictly followed. Evans v. Osgood, 18 Me. 
213. State v, Pettineli, 10 K"ev. 141. Although it has been 
held that a by-law of an insurance company providing that 
a meeting shall be called by the president upon application 
of the shareholders, does not preclude the directors from 
calling a meeting without such application, especially as a 
statute authorized the directors " to manage and conduct all 
the business thereof." Citizens' Mutual Ins. Co. v. Sort- 
well, 8 Allen, 217, 222. 

That meetings must be held within the State. Ormbsy v. 
Vermont Copper Co. 56 N. Y. 623, 625. Freeman v. 
Machias Water Power Co. 38 Me. 343, 345. 1 Thompson 
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on Corps. §§ 696, 697. " There shall be an annual meeting 
of the stockholders and the time and place of holding it, 
and the manner of conducting it, shall be fixed by the by- 
laws; but it shall be held within ninety days after the end 
of the fiscal year of the corporation. All meetings of stock- 
holders shall be held in the commonwealth. A Avritten or 
printed notice, stating the place, * day, and hour thereof, 
shall be given by the clerk, at least seven days before such 
meeting, to each stockholder by leaving such notice with 
him or at his residence or usual place of business, or by 
mailing it, postage prepaid, and addressed to each stock- 
holder at his address as it appears upon the books of the 
corporation. Unless the by-laws otherwise provide, a major- 
ity in interest of all stock issued and outstanding and en- 
titled to vote shall constitute a quorum. Notices of all 
meetings of stockholders shall state the purposes for which 
the meetings are called. No notice of the time, place, or 
purpose of any regular or special meeting of the stock- 
holders shall be required if every stockholder, or his attorney 
thereunto authorized, by a writing which is filed with the 
records of the meeting, waives such notice." St. 1903, c. 
437, § 20. St. 1904, c. 207. "Special meetings of the 
stockholders may be called by the president or by a majority 
of the directors, and shall be called by the clerk upon writ- 
ten application of three or more stockholders who are entitled 
to vote and who hold at least one tenth part in interest of 
the capital stock, stating the time, place, and purposes of 
the meeting." St. 1903, c. 437, § 22. 

The following are offered as forms of waiver of notices 
of both annual and special meetings : — 

Boston, December 30th, 1904. 
To G. H., Clerk of the Patetstt Fibre Company : — 

We, the imdersigned, being all the stockholders of the 
Patent Fibre Company, hereby waive all the requirements 
of the Statutes of Massachusetts and of the by-laws of the 
company relative to the calling of the annual meeting by the 
clerk of the company, and we hereby accept notice of said 



124 BUSINESS CORPORATIONS. 

meeting to be held conformably to the by-laws in No. 643 
Novelty Building, No. 842 Equity Street, Boston, Massa- 
chusetts, on the first Tuesday of January, 1905, at eleven 
o'clock in the forenoon. 

(Signatures.) 

Boston, March 10th, 1904. 
To G. H., Clerk of the Patent Fibre Company: — 

Whereas a special meeting of the stockholders of the 
Patent Fibre Company has been called as follows : — 

Boston, March 9th, 1904. 
To G. H., Clerk of the Patent Fibre Company: 

The undersigned, more than three stockholders of the 
Patent Fibre Company, entitled to vote at all the meetings 
of the company, and holding more than one tenth part in 
interest of its capital stock, hereby request you to call a 
special meeting of the stockholders of the company, to be 
held on Saturday, the 18th day of March, 1905, at eleven 
o'clock in the forenoon at the company's principal place 
of business in No. 643 Novelty Building, No. 842 Equity 
Street, Boston, Massachusetts, to consider (state purpose). 

(Signatures.) 

Now, therefore, we, the undersigned being all the stock- 
holders of the Patent Fibre Company, hereby waive all the 
requirements of the Statutes of the Commonwealth and of 
the by-laws of the company relative to calling of special 
meetings and accept notice of the calling of the special meet- 
ing to be held at No. 643 Novelty Building, No. 842 Equity 
Street, Boston, Massachusetts, on Saturday, the 18th day of* 
March, 1905, at eleven o'clock in the forenoon. 

(Signatures.) 

As a matter of fact a waiver of notice will be impractic- 
able in the case of a corporation with many stockholders. In 
such cases it is suggested that the by-laws should provide for 
the publication of notice of the annual meeting in addition 
to the statutory requirement.^ 

* See by-laws in Chap. II. 
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That it is no objection if a stockholder is physically and 
mentally incapable of receiving legal notice. Stebbins v. 
Merritt, 10 Cush. 27, 33. And service of notice on each 
stockholder or director is implied, and the burden of proving 
the contrary is on those denying due service. Sargent v. 
Webster, 13 Met 497, 504. And it has even been held that 
provisions of charter or by-laws fixing time and place of 
regular meetings are of themselves sufficient notice. Warner 
t). Mower, 11 Vt. 385, 391. 

That there is no law in this State as to closing the polls; 
having- had notice, the stockholder should be present and 
vote at the proper time. 

That " if, by reason of the death or absence of the officers 
of a corporation or other cause, there is no person duly 
authorized to call or preside at a legal meeting, or if the 
clerk or other officer refuses or neglects to call it, a justice 
of the peace may, upon written application of three or more 
of the stockholders, issue a warrant to any one of them, 
directing him to call a meeting by giving such notice as is 
required by law, and may, by the same warrant, direct him 
to preside at the meeting until a clerk is duly chosen and 
qualified, if no officer of the corporation is present -who is 
legally authorized to preside." St. 1903, c. 437, § 21. 
Forms for proceedings under this section will be found in 
Crocker's Notes on the Public Statutes (Ed. 1904), pp. 314, 
315. For a special act confirming meetings, etc., of a manu- 
facturing corporation and authorizing a further meeting ac- 
cording to St. 1903, c. 437, § 21, see St. 1880, c. 96. 

That mandamus will probably lie to coinpel the election 
.of corporate officers. See Ang. & Ames on Corps. (11th ed.) 
§ 700. See also 1 Thompson on Corps. §§ 700, 761-794; 
J. H. Wentworth Co. v. French, 176 Mass. 442. 

In regard to the transactions at the meetings and kindred 
subjects, we observe — 

That proceedings are probably void when business is 
transacted before the hour. But the meeting should be called 
within a reasonable time after the hour set. State v, Bon- 
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nell, 35 Ohio St. 10. And a meeting at a different place 
from that given in the notice is invalid. Miller v. English, 
21 N. J. Law, 317. 

That the presumption is in favor of regularity of pro- 
ceedings; and if an officer is to be chosen by ballot, the 
record not specifying the mode, the legal presumption is 
that he was chosen by ballot Blanchard v. Dow, 32 Me. 
557. 

That a majority of stockholders present at a stockholders' 
meeting (not necessarily a majority of all stockholders) can 
bind the corporation by their vote, in the absence of any- 
thing to the contrary in the charter or by-laws. Durfee v. 
Old Colony Kailroad, 5 Allen, 230, 242. " Dissenting stock- 
holders are bound by the vote of the majority, acting in good 
faith and within legislative sanction." Hale v. Cheshire 
Eailroad, 161 Mass. 443, 445. 

That the form of the stock certificate is conclusive as to 
the name in which a vote must be offered. J. H. Went- 
worth Co. V. French, 176 Mass. 442. 

That a corporation may in some cases become a shareholder 
in another corporation, and may vote through a duly author- 
ized agent. See Morawetz on Corps. (2d ed.) § 483; Howe 
V. Boston Carpet Co. 16 Gray, 493. But the privilege in 
the case of banks is guarded. First National Bank v. Na- 
tional Exchange Bank, 92 U. S. 122, 128. It must not be to 
engage in speculation, or to control the other corporation's 
affairs. Sumner v, Marcy, 3 Woodb. & M. 105, 110 et seq. 
But by a vote of a majority of stockholders the directors 
may sell the whole property to a new corporation, taking 
payment in its shares. Treadwell v. Salisbury Manuf. Co. 
7 Gray,. 393, 405, 406. As to a corporate treasurer dispos- 
ing of the stock, see Hoi den v. Metropolitan Bank, 138 Mass. 
48 ; s. c. 151 Mass. 112. Authority to hold shares in an- 
other corporation is ofteii given by legislative act. Sts. 1883, 
c. 177, § 6; 1886, c. 326. See Certificate of Quaker Oats 
Co. supra. Chap. I. The weight of authority seems, how- 
ever, to be against one corporation becoming a stockholder 
in another unless expressly empowered. " The reason of the 
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rule is that if a corporation could, by buying up the majority 
of the stock of another corporation, be admitted to vote as 
a shareholder in the meetings of such other corporation, the 
purchasing corporation could take the entire management of 
the business of the latter, however foreign such business 
might be to that which the purchasing corporation was 
created to carry on." 1 Thompson on Corps. § 1103. A 
corporation purchased all the property of another and all 
its shares except six. The officers of the purchasing, were 
then chosen officers of the selling, corporation, and the six 
shares were transferred to them. Held that the purchasing, 
did not acquire a right to do an act granted to the selling, 
corporation by its charter, but which was contrary to the 
general laws of the Commonwealth. French v. Connecticut 
Limiber Co. 145 Mass. 261. See Craig Silver Co. v. Smith, 
163 Mass. 262. 

In 1 Cook on Corps. (5th ed.) § 316 it is said that "it 
is difficult to state any rule as regards the right of a manu- 
facturing or trading corporation to purchase shares of the 
capital stock of another corporation." The author cites many 
cases on both sides of the question. 

It is always desirable that some officer of a corporation 
which owns stock in another should be authorized to vote 
such stock or to give proxies. In the absence of provision 
in the by-laws, it would seem safer to have the shareholders 
rather than the directors confer the authority. 

The following are offered as forms : — 

Voted that A. B., the treasurer of this company, be and 
he is hereby authorized to vote on the 100 shares owned by 
the company, numbered from 1242 to 1341 inclusive, of the 
capital stock of the Blank Manufacturing Corporation at all 
meetings, both annual and special, of the shareholders of 
that corporation (or, be and he is hereby authorized to give 
proxies at his discretion to enable this company to be repre- 
sented at all meetings, both annual and special, upon the 
100 shares owned by this company, numbered from 1242 
to 1341 inclusive, of the capital stock of the Blank Manu- 
facturing Corporation). 
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Voted, that A. B. the treasurer be and he is hereby 
authorized to vote at all meetings, annual or special, on all 
the shares now or hereafter owned by this company in the 
capital stock of any other corporation (or, be and he is 
hereby authorized to give proxies at his discretion to enable 
this corporation to be represented at all meetings, both an- 
nual and special, of any corporation in which this company 
now owns, or hereafter shall own, shares). 

It is doubtful whether the corporation law of 1903 gives 
corporations the right to hold the stock of other corporations, 
which right is directly conferred by statute in some juris- 
dictions. See Eobotham v. Prudential Ins. Co. 64 N. J. 
Eq. 673; Northern Securities Co. v. United States, 193 
U. S. 197; Minnesota v. Northern Securities Co. 184 U. S. 
199. In Northern Securities Co. v. United States, supra j 
pp. 329 et seq. may be found the cases arising under the 
Anti-Trust Act of July 2, 1890. See 1 Cook on Corps. 
(5th ed.) § 317. See also certificate of Quaker Oats Co. 
in Chap. I. For object clauses see Dill on Corps. (4th ed.) 
260-263, 267-269, 270, 271. See also as to "Holding 
Corporations," Conyngton on Corporate Organization, Chap. 
XXXIX. If a corporation does own shares in another, 
some of the forms given below in case of a corporation own- 
ing its own shares may be of service. 

In England the rule is well settled that in the absence 
of express power a corporation cannot purchase shares of 
its own stock; while in this country the rule is otherwise 
in most jurisdictions. 

1. The General Rule Stated. 

" In the absence of legislative provision to the contrary, 
a corporation may hold and sell its own stock, and may re- 
ceive it in pledge or in payment in the lawful exercise of 
its corporate powers." Dupee v. Boston Water Power Co. 
114 Mass. 37, 43, and cases cited. Leonard v. Draper, 187 
Mass. 536, 638. Shoemaker v, Washburn Lumber Co. 97 
Wis. 585, 595. Republic Life Ins. Co. v. Swigert, 135 111. 
150, 162. Chapman v. Iron Clad Co. 62 N. J. Law, 497. 
" The power of a corporation to purchase shares in its own 



BT-LAWSf MEETINGS, POWERS AND DUTIES OF OFFICERS. 129 

capital stock is settled, as also is its power to agree with a 
stockholder that his shares shall be transferred to the cor- 
poration under certain circumstances/ New England Trust 
Co. V. Abbott, 162 Mass. 148, 152. Dupee v. Boston Water 
Power Co. 114 Mass. 37. See Jones v. Brown, 171 Mass. 
318 ; Whiton v. Batchelder & Lincoln Co. 179 Mass. 169." 
Lindsay v. Arlington Co-operative Assoc. 186 Mass. 371, 
374. But the purchase must be in good faith and the cor- 
poration must be solvent First Nat. Bank v. Salem Co. 39 
Fed. 89, 96. See the Certificate of the Quaker Oats Co. 
supray Chap. I. 

A corporation may take its own stock in payment of debts 
due to it State Bank v. Fox, 3 Blatch. 431, 433, 434. 
Barto V. Nix, 15 Wash. 563. The purchase by the corpora- 
tion should not be to the injury of corporate creditors. Clapp 
V. Peterson, 104 HI. 26, 30 et seq. Be Columbian Bank, 
147 Pa. St 422. Crandall v. Lincohi, 52 Conn. 73, 101. 
" The employment of corporate funds to speculate in the 
stock of the company to which the funds belong is not a 
practice to be encouraged." Coleman v. Columbia Oil Co. 
51 Pa. St 74. 

A bequest to a corporation of its own stock is valid. 
Bivanna Navigation Co. v, Dawsons, 3 Gratt 19. And it 
may take its own stock by gift 1 Cook on Corps. (5th ed.) 
§ 311. 

2. Authority to Purchase and Sell. 

The question arises whether the treasurer or other oflScer 
or oflScers can purchase by the mere vote of the directors 
or must be authorized by the shareholders. 

If the by-laws should contain a provision like the follow- 
ing no further action on the part of the shareholders would 
be necessary. 

At any time while the company is solvent and prosperous, 
the directors may, by a majority vote of the board, use un- 
employed surplus funds of the company for the purchase 
of its shares, the certificates for which shall stand in the 

company's name (or in trust in the name of the officer 

9 
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designated by the directors to hold the same), and such 
shares shall not by such purchase be merged or extinguished, 
but may be sold from time to time as the directors by a 
majority vote of the board may order. 

According to this by-law a vote by the directors like the 
following would be necessary. 

Voted, that A. B., the treasurer, be authorized to pur- 
chase from time to time 1000 shares of the capital stock 
of this company from its surplus funds, the certificates to 
stand in the company's name (or, in the name of A. B., the 
treasurer, as trustee, and he shall execute a declaration of 
trust stating the terms on which he holds the same conform- 
ably to this vote of the directors). 

If it is deemed best to have the shares held in trust they 
may stand in the name of A. B., "trustee for the company," 
and a declaration like the following may be signed. 

Conformably to a vote of the directors, dated, etc., I, A. B., 
trustee, declare that I hold 1000 shares of the capital stock 
of the company in my name as " trustee for the company," 
certificates dated, etc., and numbered, etc., and that the 
same are subject to the disposal and order of the directors 
by a majority vote of the board. 

The above illustrations depend upon the assumption of a 
by-law. In the absence of a by-law, the question arises, Can 
the purchase be made directly by vote of the directors with- 
out authority from the shareholders? Probably not. It is 
always safer at least that the vote of the shareholders be 
obtained. If there is no by-law, and a by-law would be 
rarely thought of at the inception of the corporation, a vote 
of the shareholders could only be obtained after notice of 
the meeting distinctly stating the purpose. This, especially 
if publication is required, would be unfortunate in advertis- 
ing the proposition to the world. 

The following form is taken from the original papers in 
Dupee V. Boston Water Power Co. 114 Mass. 37, 43. 
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Voted, that the directors shall be, and they are hereby,, 
authorized, if in their judgment the interests of the com- 
pany will be thereby promoted, to receive, in part payment, 
for the land of the company hereafter to be sold, the stock 
of the company, at such price for the land and the stock as 
may be deemed for the interest of the stockholders. 

A vote like the above would probably have to be supple- 
mented by a more definite vote of the directors. 

The directors may authorize a sale somewhat as follows : — 

Voted, that the 1000 shares of the capital stock of the 
company now standing in the name of A. B., " trustee for 
the company," certificates dated, etc., and numbered, etc., be 
sold by him at such times and at such prices as a majority 
of the board of directors may agree upon in writing. 

Or the trustee may be authorized to sell in specified, 
amounts and at a specified price. 

Voted, that 100 shares of the 1000 shares of the capital 
stock now standing in the name of A. B., " trustee for the 
company," be sold by him for not less than ninety dollars. 
per share. 

By St. 1903, c. 437, § 16, provision is made for a cor- 
poration obtaining possession of stock where a subscriber 
neglects to pay instalments. The last sentence of the section 
is as follows : " While the stock remains the property of the 
corporation, no dividends shall be declared nor instalments 
paid upon it; but it shall remain subject to the control of 
the corporation according to its by-laws." 

3. Voting Power. 

" It is not to be tolerated, that a company should procure 
stock, in any shape, which its officers may wield to the pur- 
poses of an election, thus securing themselves against the 
possibility of removal." Ex parte Holmes, 5 Cowen, 426, 
435. Monsseaux v. Usquhart, 19 La. Ann. 482. 

Shares belonging to the company, having been transferred 
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to the president in trust to sell them for the benefit of the 
corporation, belong to each and every stockholder in pro- 
portion to his interest in the capital; an interest that can 
be represented only in fractions. "As there are no frac- 
tions of a vote, the real owners could not possibly exercise 
the privilege; nor could it devolve on the directors, because 
they are not the owners of it; they are no more than 
trustees, like the president himself." M'Neely v. WoodruflF, 
13 N. J. Law, 352, 360. Brewster v. Hartley, 37 Cal. 16, 
27. Until the shares are sold and transferred by authority 
of the corporation, the right of voting upon them is sus- 
pended. American Railway-Frog Co. v. Haven, 101 Mass. 
398, 402. " No corporation shall, directly or indirectly, 
vote upon any share of its own stock." St. 1903, c. 437, 
§ 23. 

4. Is the stock merged or extinguished so that it cannot 
be reissued? 

" So long as the corporation retains the ownership, the 
stock is lifeless, without rights or powers." 1 Cook on 
Corps. (5th ed.) § 313. " It has not been considered in 
this Commonwealth that shares in a corporation are neces- 
sarily extinguished by being transferred to the corporation, 
so that they cannot be reissued, or that the amount of capital 
stock is thereby reduced. Crease v. Babcock, 10 Met, 525, 
556. American Railway-Frog Co. v. Haven, 101 Mass. 398, 
402. Dupee v. Boston Water Power Co. 114 Mass. 37, 43." 
Commonwealth v. Boston & Albany Railroad, 142 Mass. 146, 
155. A transfer of shares to a corporation " might not 
operate as a mere surrender or cancellation of stock, unless 
so intended. It would not diminish the amount of the capital, 
nor necessarily reduce the number of shares. The corpora- 
tion might perhaps receive such a transfer, and hold the 
stock so conveyed to it, for the purpose of reissue to new 
subscribers or purchasers." American Railway-Frog Co. v. 
Haven, 101 Mass. 398, 402. The fact of merger depends 
largely on intention. Vail v. Hamilton, 85 N. Y. 453. City 
Bank v. Bruce, 17 K Y. 507. State v. Smith, 48 Vt. 266. 

" Where a corporation becomes the owner of its stock, by 
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purchase or forfeiture, the directors of such corporation, if 
they have (as the directors of this Insurance Company had) 
full power to manage and conduct the affairs and business 
of the corporation, may sell such stock, and issue new cer- 
tificates therefor ; and notes taken for such stock are valid." 
State Bank v. Fox, 3 Blatch. 431, 434. Bank v. Wicker- 
sham, 99 Cal. 655, 661. 

6. Dividends. 

The stock cannot " draw dividends, even though it is held 
in the name of a trustee for the benefit of the corporation." 
1 Cook on Corps. (5th ed.) § 314. See last sentence of St. 
1903, c. 437, § 16. 

G. Shareholders' Liability. 

If there is a trustee for the corporation, he is personally 
liable on all the shares standing in his name. U. S. Trust 
Co. V. U. S. Fire Ins. Co. 18 N. Y. 199, 226. See Lewis v. 
Switz, 74 Fed. Rep. 381. 

If the transferror knew that the transferee took as trustee 
for the company, he, also, is liable on the shares. Crandall 
V, Lincoln, 52 Conn. 73. Otherwise, if he did not know. 
Johnston v. Laflin, 103 U. S. 800. And he is not liable if 
the company is legally authorized to deal in its own shares. 
Grady's Case, 1 DeG. J. & S. 488. If the owner transfers 
the shares directly to the corporation he is* not released from 
liability. Be Reciprocity Bank, 22 N. Y. 9. Currier v. 
Lebanon Slate Co. 56 N. H. 262. Glenn v. Scott, 28 Fed. 
Rep. 804. Ailing v. Wenzel, 133 111. 264. 

It has been held that the stockholders are not liable for 
the deficiency caused by a part of the stock being held by 
the corporation, the statute providing for the liability " in 
proportion to the stock which they may respectively hold." 
Crease v. Babcock, 10 Met. 525, 556. 

7. Increase or Reduction of Capital. 

If the corporation should increase or reduce its capital, 
the question as to how far the shares owned by it shall 
share in the increase or reduction becomes an important 
one. 
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8. Taxation. 

Shares held for the benefit of a corporation by a trustee 
residing in a Massachusetts city, assuming that the shares 
are to be treated as outstanding, are not taxable eithet to 
the corporation or the trustee, and the city is not entitled 
to any of the corporate franchise tax under Rev. Laws, c. 14, 
§ 61. Worcester v. Board of Appeal, 184 Mass. 460. 

The owner of stock is not required to have a certificate 
thereof to vote at an election of directors. Beckett v. 
Houston, 32 Ind. 393, 398. 1 Thompson on Corps. § 1140. 
And by-laws often provide that the transfer books as they 
appear a certain number of days before the election shall 
be conclusive on the subject. Hoppin v. Buffum, 9 R. I. 
613, 614. Such a by-law would seem to be reasonable, al- 
though there are few decisions on the subject. To make 
the by-law binding it may be well to state therein that the 
clerk shall insert in the notices of meetings this provision 
as to closing the books. Such is the practice. See 2 Cook 
on Corps. (6th ed.) § 611. A similar by-law is common 
as to closing books for a short time before the day fixed for 
the payment of dividends. See By-laws in Chap. II. 

" Executors, administrators, guardians, trustees, or per- 
sons in any other" representative or fiduciary capacity may 
vote as stockholders upon stock held in such capacity." St. 
1903, c. 437, § 29. As to assignees in insolvency, see Gray 
V. Coffin, 9 Cush. 192, 207; 1 Thompson on Corps. §§ 731- 
739. As to conflicts between pledgor and pledgee, see Hop- 
pin V. Buffum, 9 R. I. 613 ; Wilson v. Proprietors Central 
Bridge, 9 R. I. 690; Vowell v. Thompson, 3 Cranch. C. C. 
428. As to surviving partner and also as to stock standing 
in name of " cashier," see 1 Thompson on Corps. § 731. 

The vendee can vote upon all stock purchased by him to 
control the corporation for legal purposes, provided the trans- 
fer has been recorded, but otherwise if for illegal purposes 
with his knowledge and that of the vendor. Newark v. 
Elliott, 6 Ohio St. 113. 

It was held, in case of disagreement of joint owners of 
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shares, that no vote could be cast by them thereon. Re 
Pioneer Paper Co. 36 How. Pr. 111. 

Shareholders' votes cannot be rejected because of their 
personal interests in the result As, for example, the com- 
bination of a majority in the absence of fraud to control 
the company. Faulds v. Yates, 57 111. 416, 419 et. seq. 
But the minority have redress if the majority fraudulently 
appropriate directly or indirectly the common property, 
profits, or means of profit, to their own benefit. Brewer 
V. Boston Theatre, 104 Mass. 378, 395. Boston & Maine 
Railroad v, Graham, 179 Mass. 62. Dillaway v. Boston Gas 
Light Co. 174 Mass. 80, 97. Wineburgh v. United States 
Steam Co. 173 Mass. 60. Blair v. Telegram Newspaper 
Co. 172 Mass. 201. Warren v. Para Rubber Co. 166 Mass. 
97, 100. Converse v. Hood, 149 Mass. 471. Dunphy v. 
Traveller Asso. 146 Mass. 495. But they may through 
laches forfeit their title to equitable relief. Peabody v. 
Flint, 6 Allen, 62. Doane v. Preston, 183 Mass. 569. 

At common law each shareholder was entitled to but one 
vote, irrespective of the number of shares held by him. 
Taylor v. Griswold, 14 N. J. Law, 222, 237. See 2 Cook 
on Corps. (5th ed.) § 609. " Stockholders who are entitled 
to vote shall, except as provided in section ninety-three, have 
one vote for each share of stock owned by them. Capital 
stock shall not be voted upon if any instalment of the sub- 
scription therefor which has been duly demanded under the 
provisions of section sixteen is overdue and unpaid. Stock- 
holders may vote either in person or by proxy. Is'o proxy 
which is dated more than six months before the meeting 
named therein shall be accepted, and no such proxy shall be 
valid after the final adjournment of such meeting." St. 
1903, c. 437, § 24. Commonwealth v. Bringhurst, 103 Pa. 
St. 134. Section 93 refers to corporations for co-operative 
trade. In a co-operative association no person shall hold 
shares " to an amount exceeding one thousand dollars at 
their par value, nor shall a stockholder be entitled to more 
than one vote upon any subject" St. 1903, c. 437, § 93. 
As to a special act giving a shareholder as many votes as 
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he had shares, see St 1865, c. 278, § 4. Or allowing one 
to hold shares to a certain amount of the capital, but re- 
stricting the vote to one fifteenth part of all the shares, see 
St. 1866, c. 213, § 4. See also Sts. 1871, c. 58, § 3; 1874, 
c. 198, § 3 ; 1887, c. 205, § 4. See further as to proxies 
just below. 

It is not a valid objection to an election that illegal votes 
were received, if they did not change the majority. School 
District v. Gibbs, 2 Cush. 39, 45. Wardens of Christ 
Church V. Pope, 8 Gray, 140, 146. As to the remedy of 
a person receiving a minority of the votes, see Be Long 
Island Railroad Co. 19 Wend. 37 ; Be St. Lawrence Steam- 
boat Co. 44 N. J. Law, 529, 535. If there is any suspicion 
of fraud the vote should be challenged. Be Chenango Ins. 
Co. 19 Wend. 635. Redress in cases of assumed and illegal 
exercise of office is to be had by the process of mandamus, 
and not by mere bill in equity. New England Mut. Life 
Ins. Co. V. Phillips, 141 Mass. 535, 644-546. Although 
perhaps an injunction might lie against the plain illegal 
voting of particular stock. See Cook on Corps. (5th ed.) 
§ 614. The proxy must be written, but need not be in any 
prescribed form, nor be executed with any peculiar formality. 
Be St. Lawrence Steamboat Co. 44 N. J. Law, 529, 534. 
And it may be revoked at any time, if not by its terms 
irrevocable. Reed v. Bank of Newburgh, 6 Paige, 337, 341. 
Schmidt v. Mitchell, 101 Ky. 570, 583. Chapman v. Bates, 
61 N. J. Eq. 658. And an irrevocable proxy may not be 
contrary to public policy. Brown v. Pacific Mail Steamship 
Co. 5 Blatchf. 525. However, a proxy is perhaps always 
revocable if there is no power coupled with an interest. 
But a proxy in general form should not be used at a special 
meeting. See Abbot v. American Hard Rubber Co. 33 Barb. 
578, 584. The purpose for which the special meeting is 
called should be incorporated in the proxy. " It is well 
settled that they (directors) cannot legally vote by proxy. 
Vidcy Cook on Stock and Stockholders, § 713 a. Be Portu- 
guese, etc. Co. L. R 42 C. D. 160. Perry t?. Tuscaloosa, 
etc. Co. 93 Ala. 364." Op. Atty. Gen. May 27, 1901. It 
is cxistomary to send blank proxies with notices of stock- 
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holders' meetings with the request that stockholders unable 
to be present return the proxies signed. 
The following are offered as forms : — 

PEOXY. 

Anniuil Meeting, 

Know all men by these presents. That I, the undersigned 
stockholder in The Mutual Industry Company, do hereby 
appoint John Beown my true and lawful attorney, with 
power of substitution, for me and in my name, to attend the 
Annual Meeting of the Stockholders of said company, to be 
held in Boston, at the company's office, 9000 Chambers 
Street, on January 9th, 1905, or at any adjournment thereof, 
and for me and in my name and stead to vote at said meeting 
upon the stock now standing in my name on the books of 
said company, with all the powers I should possess if per- 
sonally present, hereby revoking all proxies previously given. 

Boston, December 27th, 1904. 
Witness, James Beown. 

19 shares. John Smith. 

PBOXY. 

Special Meeting. 

Know all men by these presents. That I, the undersigned • 
stockholder in The Mutual Industey Company, do hereby 
appoint John Beown my true and lawful attorney, with 
power of substitution, for me and in my name, to attend 
the special meeting of the stockholders of said company to 
be held in Boston, at the company's office, 9000 Chambers 
Street, on October 7th, 1905, or at any adjournment thereof, 
and for me and in my name and stead to vote at said meeting 
upon the stock now standing in my name on the books of said 
company, with all the powers I should possess if personally ' 
present, hereby revoking all proxies previously given, said 
special meeting to be held for the purpose (state it). 

Boston, September 27th, 1905. 
Witness, James Beown. 

19 shares. John Smith. 
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An agreement by a stockholder for a consideration to vote 
for a certain person as manager, and to vote to increase the 
salaries of the officers, including that of manager, is void as 
against public policy, unless consented to by all the stock- 
holders. Woodruff V. Wentworth, 133 Mass. 309. And it 
may be void even then, p. 314. See Guernsey v. Cook, 120 
Mass. 501; s. o. 117 Mass. 548; 2 Cook on Corps (5th ed.) 
§ 622 a. 

Unauthorized acts of the majority may be cured by unani- 
mous consent Such as members being present at a meeting 
and not objecting to irregularity of notification, Stebbins 
V. Merritt, 10 Cush. 27, 34; or after alteration or violation 
of the charter cfr misapplication of funds by a portion of 
the shareholders, ratification thereof by acquiescence of the 
remainder. See Morawetz on Corporations (2d ed.), 623- 
626; Simmons v. Shaw, 172 Mass. 516. So, as to the 
ratification by the majority of acts which they might have 
originally authorized. Arlington v. Peirce, 122 Mass. 270. 
Hayward v. Pilgrim Soc. 21 Pick. 270, 275. See also Union 
Pacific Railroad Co. v. Credit Mobilier, 135 Mass. 367. 

Acceptance of the office is necessary to constitute one a 
director; but it may be assumed. 2 Cook on Corps. (5th 
ed.) § 624. Blake v. Bayley, 16 Gray, 531. And a director 
may refuse his office. 2 Cook on Corps. (5th ed.) § 624. 
Fearing v, Glenn, 73 Fed. Rep. 116. Briggs v. Spaulding, 
141 U. S. 132. 

" Except as herein otherwise provided (referring to pre- 
ceding sentence as to dividing directors into classes) the 
officers of a corporation shall hold office for one year and 
until their successors are chosen and qualified." St. 1903, 
c. 437, § 18. 

A by-law providing for the expulsion of members is void 
if unauthorized by chapter or statute. Gregg v. Mass. Medi- 
cal Soc. Ill Mass. 185, 192, 193. See 24 American Law 
Review (1890), 537. Such power is rarely, if ever, given in 
the case of corporations with capital stock. See People v. 
New York Cotton Exchange, 8 Hun, 216, 219; Boisot on 
By-Laws, §§ 84, 85, 153. 
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The same rule undoubtedly applies as to removal of direct- 
ors. In the absence of special authority by statute or charter, 
a by-law authorizing such removal would probably be void, 
unless sufficient authority for such by-law is given in " every 
corporation may determine by its by-laws . . . the method 
in general of transacting its business." St 1903, c. 437, 
§ 13. " Officers cannot be removed without cause unless 
the by-laws, the charter, or the statutes of the State, give 
such power of removal in express terms." Conyngton on 
Corporate Management, § 82. See Douglass t?. Merchants' 
Ins. Co. 118 N. Y. 484. In re Griffing Iron Co. 63 N. J. 
Law, 168, 357. " The stockholders may, at a meeting called 
for that purpose, amend the by-laws so as to increase the 
number of directors, and may elect such additional directors 
where the number of directors is not fixed by the charter. 
The stockholders may also, at a special meeting duly called, 
amend the by-laws so as to authorize the board of directors 
to remove the president and treasurer, and the board of 
directors may subsequently make such removal under the 
amended by-laws." 2 Cook on Corps. (5th ed.) §§ 624, 711. 
See 1 Thompson on Corps. §§ 802 et seq. For removal in 
case of co-operative banks, see by-laws in Cook v. Kent, 105 
Mass. 246. 

Directors generally have full powers as to declaring divi- 
dends. However, it may be advisable to adopt a by-law for 
closing the books before the day of payment. See by-laws 
in Chap. II., Art. IV. " The doctrine of consideration 
applicable to a simple contract between persons having no 
fiduciary relations to each other is not applicable " to a 
promise of a corporation to pay a dividend to its stock- 
holders. Ford V. Easthampton Co. 158 Mass. 84, 87. 
'* After a dividend has been duly declared by a vote of the 
directors, but payable at a future time, the vote can be 
rescinded at a subsequent meeting of the directors, held 
before the time at which the dividend becomes payable 
according to the vote, when the fact that a dividend has been 
declared has not been made public, or in any manner com- 
municated to the stockholders, and when no fund has been 



140 BUSINESS CORPORATIONS. 

set apart for the payment of the dividend." Same case, 
p. 88. See Daley v. People's Building Asso. 172 Mass. 533. 

Provision should be made as to the form of certificates. 
See St. 1903, c. 437, §§ 26, 27. " Minutes of First Meeting 
of Directors " in Chap. II. If they are to be witnessed it 
may be well so to provide in the by-laws. See Dane v. 
Young, 61 Me. 160. 

It has been held that the meeting may be adjourned from 
day to day or from time to time without further notice to the 
shareholders or directors. Smith v. Law, 21 N. Y. 29Q. 
People V. Batchelor, 22 N. Y. 128. However, it is advis- 
able for the clerk to always give notice. 

We observe that by-laws on the following subjects are 
void : — 

Providing as to paying assessments on shares in a mode 
not authorized by the charter. Jay Bridge Co. v. Woodman, 
31 Me. 573. Kennebec Kailroad v. Kendall, 31 Me. 470, 
476, 477. 

Compelling members to submit their business controversies 
to arbitration, on pain of suspension or expulsion. State v. 
Merchants' Exchange, 2 Mo. App. 96. See Boisot on By- 
laws, § 75. 

Providing that suits on policies of a mutual fire insur- 
ance company, the policies being expressed to be subject to 
the by-law, shall be brought in the county where the company 
is established. Nute v. Hamilton Mut. Ins. Co. 6 Gray, 174. 
Amesbury v. Bowditch Ins. Co. 6 Gray, 596, 603. But an act 
of incorporation providing that an appeal from the decision 
of the directors should be tried in a certain county was held 
valid. Boynton v. Middlesex Mut. Ins. Co. 4 Met 212. 
As to a new by-law not being part of a contract, see Kimins 
V. Boston Five Cents Savings Bank, 141 Mass. 33. 

Providing that the members shall be liable for the debts 
of the company. Such liability arises only from express 
legislative enactment, either in the charter, or by some gen- 
eral law, and cannot be imposed by by-law, unless perhaps 
when signed by the member concerned. Trustees of Free 
Schools V, Flint, 13 Met. 539. And a third party cannot 
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establish a legal claim through a by-law whose provisions 
are in the nature of contract, because he is not the person 
from whom the consideration moved. Flint v. Pierce, 99 
Mass. 68. Otherwise, if he can bring the case within the 
rare exceptions to this rule stated in Mellen v, Whipple, 1 
Gray, 317. In the case of Flint v. Pierce, each member had 
to sign a by-law pledging members to be liable " in their 
individual as well as their collective capacity " for all moneys 
lent to it. It was intimated that an action might lie against 
a subscriber to the by-law by one induced to advance money 
upon the credit thereof. Same case, p. 71. For a case where 
stockholders, desiring to continue the organization, agreed 
in writing that as to creditors of the corporation they would 
hold themselves jointly and severally liable while they held 
their stock, see Gamwell v. Pomeroy, 121 Mass. 207. 

Providing that shares should only be transferred at the 
office personally or by attorney, and with the assent of the 
president Sargent v. Franklin Ins. Co. 8 Pick. 90, 96. So 
of all by-laws in restraint of trade. 1 Thompson on Corps. 
§§ 1028, 1029. 

Disturbing vested rights by repealing a by-law, — such 
as the vested rights of stockholders ; but otherwise, of course, 
if all the stockholders give their consent. Kent v. Quick- 
silver Mining Co., 78 K Y. 159. 

Generally as to by-laws a corporation may or may not 
make, see 1 Thomp. on Corps. § 1052 ; 7 Ibid. § 8393. 

By-laws on the following subjects are valid : — 

Giving a corporation a cumulative remedy to that given 
by charter. As, a promise to pay assessments, where the 
charter provided for their collection only by sale. Con- 
necticut Railroad Co. v. Bailey, 24 Vt. 465. 

Authorizing the assessment of taxes upon its members to 
defray general charges. Mussey v. Bulfinch St. Soc. 1 Cush. 
148. 

Providing that a stockholder or the executor of a stock- 
holder desiring to sell shall first offer the stock to the cor- 
poration. This is quite peculiar to companies specially 
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organized, authority being derived from charter. See St. 
1876, c. 123. See opinion in New England Trust Co. v. 
Abbott, 162 Mass. 148 ; Ireland v. Globe Milling Co. 21 
R. I. 9. Such by-laws provide that a stockholder desiring 
to sell, the executor or administrator of a deceased stock- 
holder, and the grantee or assignee of any shares sold on 
execution, shall first offer the stock to the corporation, the 
latter to place the stock in the community among such per- 
sons as are likely to produce confidence in the stability of 
the institution. And upon the neglect of the corporation to 
accept the stock, the stockholder is allowed to dispose of it 
as he pleases. One form is used by many of the Boston 
trust companies, and may be found in their printed by-laws. 
The by-law should be referred to on the face, and printed 
upon the back, of every certificate. Corporations organized 
under general laws were wont to adopt such a by-law, but 
there was doubt as to its validity. See St. 1903, c. 437, § 28 ; 
Central Nat. Bank v. Williston, 138 Mass. 244, 247. How- 
ever, it was done in the case of Price v. Minot, 107 Mass. 
49, 60; and it was there held that the provision that no 
stock shall be transferred by any shareholder except to his 
legal heirs without first offering it to the corporation at par, 
did not prevent an agreement to sell them to one not his 
legal heir. See French v. Old South Soc. 106 Mass. 479. 
See also Barrett v. King, 181 Mass. 476. Under such 
authority in a charter it is said that a by-law would be valid, 
giving the company a lien upon shares of members, and pro- 
hibiting a transfer on the books while the holder is indebted. 
But, to bind the purchaser, the by-law should be referred 
to in the certificates. Morawetz on Corporations (2d ed.), 
§§ 201-203. Such provisions as to liens are common in the 
case of banks, and the practice has been stated to be to take 
a specific pledge. Mass. Iron Co. v. Hooper, 7 Cush. 183, 
187, 188. Sometimes special acts directly provide that 
shareholders desiring to sell shall offer their stock through 
the treasurer to other stockholders at the market value, and 
if not taken within a certain time, may be sold, St. 1881, 
c. 198, § 3, or at par value. St. 1886, c. 55, § 3. For a 
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case where a by-law providing that the stock was first to be 
offered to the company, was not passed upon by the court, 
see Bond v. Mount Hope Iron Co. 99 Mass. 505, 506. For 
the case of a contract not to sell stock, without the written 
assent of a majority of the stockholders, see Central Shade 
Roller Co. v. Cushman, 143 Mass. 353. As to articles of 
agreement of a private trading corporation, see Jones v. 
Brown, 171 Mass. 318. See also Tuttle v, Batchelder Co. 
170 Mass. 315. 

Requiring bond of treasurer or other officials, or author- 
izing directors to require bond. Savings Bank v. Hunt, 72 
Mo. 597, 600. " The treasurer may be required to give a 
bond for the faithful performance of his duty in such sum 
and with such sureties as the by-laws may prescribe." St. 
1903, c. 437, § 18. 

Providing that the officers and employees shall observe 
secrecy as to the company's affairs. 

Providing as to repeal or amendment of by-laws. But 
directors have no right to change by-laws unless the authority 
is expressly given by law. See Standard Oil by-laws in 
Boisot on By-laws, p. 205. 

Fixing the price of each unassignable share at a certain 
sum, and providing that the holder may redeem the same 
out of the corporation fund, upon changing his residence. 
Davis V. Prop's Meeting House, 8 Met. 321. See Slee v. 
Bloom, 19 Johns. 456; 1 Thomp. on Corps. § 1033. 

Providing (as part of a policy of insurance) that no 
recovery shall be had unless suit is commenced within a 
certain time limited. Nute v. Hamilton Mut. Ins. Co. 6 
Gray, 174, 177. See Amesbury v. Bowditch Ins. Co. 6 
Gray, 596. For other valid provision in case of insurance 
companies, see Wellcome v. People's Fire Insurance Co. 2 
Gray, 480. Bowditch Fire Ins. Co. v. Winslow, 3 Gray, 
415. 

Providing that the ordinary business of the corporation 
may be transacted by a quorum of five directors, the whole 
number being twenty-three. Hoyt v. Thompson, 19 N. Y. 
207, 216, 218. 
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Delegating certain powers of the board of directors to an 
executive committee. " A corporation may, by its by-laws, 
provide for an executive committee to be elected from and 
by its board of directors. To such committee may be dele- 
gated the management of the current and ordinary business 
of the corporation, and such other duties as the by-laws may 
prescribe." St 1903, c. 437, § 19. As to standing com- 
mittees, see Conyngton on Corporate Organization, Chap. 
XXVI. An executive committee is regarded as a matter of 
convenience when the board of directors is composed of many 
members and the business of the corporation is very exten- 
sive. In Burrill v. Nahant Bank, 2 Met. 163, 167, it is 
said " that a board of directors (of a bank) may delegate an 
authority to a committee of their own number, to alienate 
or mortgage real estate; that an authority to convey neces- 
sarily implies an authority to execute suitable and proper 
instruments for that purpose ; and, in case of a corporation, 
to aflSx the corporate seal to an instrument requiring it." 
The propriety and necessity of such delegation are stated in 
Metropolitan Telephone Co. v. Domestic Telegraph Co. 44 
N. J. Eq. 568. See Sheridan Light Co. v. Chatham Bank, 
127 N. Y. 517, 522; Hoyt v. Thompson, 19 K Y. 207. 
See also McNeil v. Boston Chamber of Commerce, 154 Mass. 
277. 

The following is oflFered as a form : — 

Authority is given to the board of directors to choose by 
vote of a majority of that board an executive committee of 
three of its members, and to intrust thereto the management 
of the current and ordinary business of the corporation. The 
committee shall have stated days for its meetings, notice of 
which in writing shall be sent by the clerk by mail to each 
member of the committee at least twenty-four hours before 
the day set for the meeting. Special meetings may be called 
at any time by a writing signed by all the members of the 
committee. At all meetings a majority of the members shall 
constitute a quorum; and the clerk or, in his absence, a 
clerk pro tempore elected from the committee, shall keep a 
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true record of all proceedings, which* record shall always be 
open to the inspection of any director. A vacancy in the 
committee occasioned by death, resignation, or inability to 
act of a member may be filled by a majority vote of the entire 
board of directors. 

By-laws sometimes provide for a board of inspection to be 
chosen by the stockholders, a different thing, however, from 
an executive committee of the directors. 

If such a board is deemed advisable, a by-law like the 
following may be prepared : — 

The stockholders at their annual meeting shall choose a 
Board of Inspection consisting of three stockholders, one of 
whom shall be a director, and not more than two of whom 
shall be members of said board for any two consecutive years. 
In case of vacancy, the remaining members of the board shall 
appoint a stockholder or director, as the case may be, to fill 
the same. Said board shall meet at least once during the 
year, at the company's office, and at such other time or times 
as a majority of its members may determine, and shall 
have power to examine all records, transactions, contracts, 
accounts, papers, and books of the company, so as to satisfy 
themselves as to its condition, and shall report to the stock- 
holders in writing the result of their examination at the next 
annual meeting, or at a special meeting to be called for the 
purpose. 

For convenience, we observe in this connection as to the 
officers of corporations — 

That as directors are agents, any person capable of acting 
as agent may be director or trustee of a corporation; and 
even if a party is held out as director, one dealing with him 
in good faith is protected. Lester v. Webb, 1 Allen, 34, 36. 
As to one not duly elected, see Bank of United States v, Dan- 
dridge, 12 Wheat. 64, 70. As to the corporation being 
estopped, see Delaware Canal Co. v. Penn. Coal Co. 21 Pa. 
St. 131, 146. For a special act authorizing stockholders to 
elect trustees, and trustees directors, see St. 1881, c. 86, § 3. 

10 
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That formerly a director need not be a shareholder unless 
required by statute or by-law. AVight v, Springfield Railroad 
Co. 117 Mass. 226. " Every director, unless the by-laws 
otherwise provide, shall be a stockholder." St. 1903, c. 437, 
§ 18. And the director must continue to hold stock during 
his term of office. 2 Cook on Corps. (5th ed.) § 623. And 
his insolvency does not vacate the office. Atlas National 
Bank t\ Gardner, 8 Biss. 637. 

That officers are not entitled to any compensation unless 
provided for by statute or by-law. Citizens' National Bank 
V, Elliott, 65 Iowa, 104, 106. Sawyer v. Pawners' Bank, 
6 Allen, 207. Pew v. First National Bank, 130 Mass. 391, 
396. Fitzgerald Co. v. Fitzgerald, 137 U. S. 98. See First 
National Bank v. Drake, 29 Kans. 311, 317; Bartlett v. 
Mystic River Corp. 151 Mass. 433, 436; Sears v. Kings 
County Railway, 156 Mass. 440; 162 Mass. 161; Pray v. 
Standard Electric Co. 155 Mass. 661. Otherwise when thev 
perform services not pertaining to their office. Lafayette 
Railway Co. v. Cheeney, 87 111. 446. The vote of a corpo- 
ration purporting to fix the salary of its treasurer must, to 
constitute a contract, be offered for his acceptance and actu- 
ally accepted by him. Sears v. Kings County Railway Co. 
152 Mass. 151. For a case where it was held that it was 
competent for the court to find that when the president of 
a corporation was re-elected, the existing contract for his 
compensation was confirmed, see Kimball v. New England 
Roller Co. 168 Mass. 32. The officer should not vote on his 
oAvn salary; so if, for example, the question is the salary 
of treasurer, the record should contain these or similar 
words, " the treasurer not voting." " The principle about to 
be stated, that a resolution of the board of directors to pay 
any of the board a salary for acting in some other official 
position or rendering some other services for the corporation, 
is invalid, where his vote, or the votes of members under his 
control, are necessary to the passage of the resolution, — 
precludes the conclusion that the directors can, under any 
circumstances, vote themselves salaries as directors merely; 
since in such a case every director is interested, and the vote 
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of every member cast for the resolution is vitiated "by his 
interest." 7 Thompson on Corps. § 8585. See 2 Cook on 
Corps. (5th ed.) § 657. 

That a board of bank directors, by by-laws and by usage, 
have the management thereof, and constitute, to all pur- 
poses of dealing with others, the corporation. Burrill v. 
Nahant Bank, 2 Met 163, 166. So of all business cor- 
porations. Tripp V. Swanzey Paper Co. 13 Pick. 291. 
Genesee Savings Bank v. Michigan Barge Co. 52 Mich. 443, 
445. " The board of directors may exercise all of the powers 
of the corporation, except such as are conferred by law, or 
by the by-laws of the corporation, upon the stockholders." 
St. 1903, c. 437, § 19. For a case where an agent had 
liberal powers under the by-laws, unless when controlled 
by the directors, see Bates v. Keith Iron Co. 7 Met. 224, 
226. See also Railway Co. v. AUerton, 18 Wall, 233. 

That directors have no implied authority to wind up the 
affairs of the company. Abbot v. American Hard Rubber 
Co. Zo Barb. 578, 591. Although perhaps they would be 
justified in disabling the company from carrying on its 
business by using corporate assets to pay just debts. Shel- 
don Co. V. Eickemeyer, 90 N. Y. 607, 613. See Sargent v. 
Webster, 13 Met. 497. 

That directors cannot use their oflScial position in any 
way for their own benefit, or otherwise than for the benefit 
of the corporation. Parker v. Nickerson, 112 Mass. 195. 
Warden v. Union Pacific Railroad Co. 103 TJ. S. 651. 
Claflin v. Farmers' Bank, 25 N. Y. 293. Koehler v. Black 
River Falls Iron Co. 2 Black, 715, 720. But there is an 
exception to this rule where there is no inducement to the 
director to sacrifice the interest of the company. See Parker 
v. Nickerson, 137 Mass. 487, 496 et seq. And there would 
seem to be no impropriety in a contract between a director 
and the corporation, if the latter is represented by other 
agents. Morawetz on Corps. (2d ed.) § 521. See 2 Cook 
on Corps. (5th ed.) 649, 653. It is stated, however, that 
generally a contract between a corporation and its directors 
is not absolutely void, but voidable at the election of the 
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corporation. No act of ratification is required, but it may 
become valid by acquiescence. The right to avoid it may 
be waived. Kelley v. Newburyport Railroad Co. 141 Mass. 
496, 499. As to a corporation contracting with directors 
as selling agents, see Warren v. Para Rubber Co. 166 Mass. 
97. The general ground of complaint in a bill by receivers 
of a corporation, that the defendants, as oflScers, mismanaged 
its business for personal gain, is a ground for equitable 
relief. Bliss v. Parks, 175 Mass. 639. A director rendered 
services to a corporation under vote, he not voting, by which 
he was employed to settle claims against the corporation for 
a certain commission. All parties acted in good faith and 
the contract was not improvident. Held that a receiver 
of the corporation was not entitled, as matter of law, to 
avoid the contract and that it was immaterial that the director 
bought up the claims and held them as security for sums 
advanced by him. Fort Payne Rolling Mill v. Hill, 174 
Mass. 224. " We are not prepared to say that the receiver 
may avoid the contract now. If made with any one else 
it would have been binding. It was not illegal or void 
because made with a director, the only person likely to be 
willing to make it In this country it very generally has 
been deemed impracticable to adopt a rule which absolutely 
prohibits such contracts. Nye v. Storer, 168 Mass. 63, 55. 
Whatever small conflict of interest between himself and the 
company there may have been was no greater or other than 
that between a broker paid by a percentage and his prin- 
cipal." P. 226. See Weeks v. Parsons, 176 Mass. 570, 
677. " A person who is an officer of a corporation must 
answer personally for the crimes which he commits while 
acting in his official capacity, where the wrong is done to 
third persons for the benefit of the corporation, as in the 
more ordinary case where the wrong is done to tbo corpora- 
tion for the benefit of himself. Commonwealth v. Moore, 
166 Mass. 613." Commonwealth v. Langley, 169 Mass. 89, 
95. An open contract by A to give B for becoming a 
director in a street railway company a stated number of 
shares of its stock is not unlawful as against public policy 
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if it appears that A owned or represented all tbe shares, 
that B took his oflSee unhampered, and that A's inducement 
to make the bargain lay wholly in the local importance of 
B, the strength which it would give the company to have 
B connected with it, and a legitimate expectation of helpi 
in carrying out plans of consolidation and extension from 
B's known views. Almy v. Ome, 165 Mass. 126. See^ 
Jameson v. Coldwell, 25 Or. 199. 

That it is customary to fix the time and place of directors' 
meetings in the by-laws or in their own rules; in the ab- 
sence whereof directors are, like stockholders, entitled to» 
notice of their meetings. Covert v. Rogers, 38 Mich. 363,, 
366, 367. See By-laws in Chap. II. Art IV. 

That " meetings of the board of directors may be held 
within or without the Commonwealth." St. 1903, c. 437,, 
§ 25. Wood Hydraulic Co. v. King, 45 Ga. 34, 40, 41. 
As to business without the State of certain corporations, see; 
St. 1903, c. 437, § 4. Also 7 Thompson on Corps. § 8485. 
2 Cook on Corps. (5th ed.) § 713, a. 

That many authorities hold that, in the absence of statute 
or by-law, a president is only a presiding oflScer, and has no 
greater powers than any other director. However, it has 
been also held that he is the legal head, and that when an 
act is performed by him it is presumed that it is legally 
done, and is binding on the body. Smith v. Smith, 62 111. 
493, 496. And it has been held that he cannot, merely as 
president, commence an action in the name of the corpora- 
tion. Ashuelot Manuf. Co. v. Marsh, 1 Cush. 507. " A 
corporation must act through agents. In this case there 
was evidence that Crocker, the president, had full authority 
to sell and to lease the lands and water power of the com- 
pany, the treasurer executing with him the deeds or leases. 
AVe think that this implies that he had an authority on 
behalf of the company to point out the boundaries of the 
land to be sold or leased, and that his statements made when 
negotiating a sale or lease must be regarded as the state- 
ments of the company, and that they are admissible against 
the company, and, as he has since deceased, that they are 
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admissible against subsequent grantees of the company. It 
may be doubtful whether the statements of the treasurer 
can be regarded as the statements of the company; but it 
appears that the president and the treasurer were together 
when the statements were made, and the witness does not dis- 
tinguish between the statements made by each, and evidence 
of statements made by the treasurer in the presence and 
hearing of the president, and not denied by him, would be 
some evidence that the president assented to what the treas- 
urer .said." Holmes v. Turner's Falls Co. 150 Mass. 535, 
544. See 2 Cook on Corps. § 716. As to the authority 
generally of the president of a corporation to make contracts, 
see Scribner v. Flagg Manuf. Co. 175 Mass. 536; Swasey 
V, Emerson, 168 Mass. 118, 121; Trustees of Smith Chari- 
ties V, Connolly, 157 Mass. 272; Bi-Spool Sewing Machine 
Co. V. Acme Co. 153 Mass. 404; Corcoran v. Snow Cattle 
Co. 151 Mass. 74; Hamilton v. McLaughlin, 145 Mass. 20. 
As to an implied contract to pay a president for personal 
services, see Bartlett v. Mystic River Corporation, 151 Mass. 
433. As to a corporation ratifying the action of its presi- 
dent in executing a bond, see Simmons v. Shaw, 172 Mass. 
516. ' See also Clarke v. Warwick Co. 174 Mass. 434. As 
to the validity of a mortgage where it appeared that at an 
election of oflScers, the president, after voting on his own 
stock, cast an additional vote, claiming the right so to do 
under the by-laws, see Lamb v. Mclntire, 183 Mass. 367. 
As to ratification and confirmation of a note signed by the 
president, see Beacon Trust Co. v. Souther, 183 Mass. 413. 

That without special directions the treasurer of a cor- 
poration has no right to compromise or abandon its claims. 
E. Carver Co. v. Manufacturers' Ins. Co. 6 Gray, 214, 220, 
and case cited. And if he refuses to pay a party a dividend 
due, he is not liable personally. French v. Fuller, 23 Pick. 
108. A treasurer of a corporation, who has sold, for its 
benefit, a bond issued by it and fails to disclose the exact 
amount received, is chargeable therefor. Parker v. Xicker- 
son, 137 Mass. 487. As to receivers not being bound in an 
action against the treasurer by the acceptance by the direct- 
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ors of the report of an auditing committee on the treasurer's 
accounts, as to the treasurer not being entitled to compensa- 
tion for indorsing its notes, in absence of contract, and as 
to the treasurer trading with the corporation, see Same Case, 
p. 487. " It is not necessary that the authority of an officer 
or agent to sign notes in behalf of a corporation should 
appear in the by-laws, or should have been expressly given 
by a vote of the directors or of the stockholders." Mer- 
chants' Bank v. Citizens' Gas Light Co. 159 Mass. 505, 506. 
" The treasurer of a manufacturing and trading corporation 
is clothed by virtue of his office with power to act for the 
corporation in making, accepting, indorsing, issuing, and 
negotiating promissory notes and bills of exchange, and such 
negotiable paper in the hands of an innocent holder for 
value, who has taken it without notice of any want of au- 
thority on the part of the treasurer, is binding on the cor- 
poration, although with reference to the corporation it is 
accommodation paper." Same Case, p. 507, and cases cited. 
This rule is extended to the treasurer of a gas light com- 
pany.- Same Case, pp. 506-510. See Craft v. South Boston 
Railroad, 150 Mass. 207. In an action on a promissory 
note signed by the treasurer in the name of the corporation, 
it cannot contend, in defence, that his act, he having acted 
under color of an election, without protest or opposition 
from any source, as such officer for a period of three months 
before making the note, was invalid, because the annual 
meeting at which he was chosen was not called in accord- 
ance with the by-laws. Merchants' Bank v. Citizens' Gas 
Light Co. supra. The treasurer of a corporation cannot, 
merely by virtue of his office, release a claim of the corpora- 
tion; and a power of attorney executed by it, authorizing 
its treasurer to sell the right to use a secret process in 
Europe, with full power to do everything requisite and 
necessary in the premises, does not confer authority to pay 
a sub-agent whom he employs by releasing a large claim 
which the corporation holds against such sub-agent. Craig 
Silver Company v. Smith, 163 Mass. 262. See Goodyear 
Dental Co. v, Caduc, 144 Mass. 85; Usher v, 'Raymond 
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Skate Co. 163 Mass. 1. As to an action against a treasurer 
for appropriating money of the corporation, see Marlborough 
Asso. V. Peters, 179 Mass. 61. *^ The law seems to be clear 
that all corporate contracts are to be made by the directors. 
This includes the original contracts as well as modifications 
of them. If a contract is within the express or implied 
powers of the corporation, then the directors need not con- 
sult the stockholders nor follow their wishes, even though 
the latter constitute a majority or a minority, and though 
these stockholders object in meeting assembled or individu- 
ally in the courts." 2 Cook on Corps. (5th ed.) § 709. 
" The question of the authority of a general manager may 
be a question of fact In some corporations it often happens 
that the whole power of making contracts for the employment 
of subordinate officers and men is left practically with the 
general manager; and so he may make a contract which is 
incidental to something which he is authorized to do. Hen- 
derson V. Raymond Syndicate, 183 Mass. 443, 446." Dun- 
ton V. Derby Desk Co. 186 Mass. 35, 37. See Davis v, 
Ames Mfg. Co. 177 Mass. 54. 

That the treasurer of a savings bank has no authority to 
bind it by indorsing the name of the corporation on a 
promissory note. Bradlee v. Warren Five Cents Savings 
Bank, 127 Mass. 107. And if the treasurer is employed 
as agent, he must act with diligence and in good faith. 
Greenfield Savings Bank v. Simmons, 133 Mass. 415. And 
he cannot, by virtue of his office merely, transfer to a pur- 
chaser a promissory note belonging to the bank. Holden v. 
Upton, 134 Mass. 177. For late decisions upon the authority 
of treasurers of co-operative and savings banks, see Franklin 
Savins:s Bank v. Cochrane, 182 Mass. 586 ; Slattery v, Xorth 
End Savings Bank, 175 Mass. 380; Jewett v. AVest Somer- 
ville Co-operative Bank, 173 Mass. 54. As to a note signed 
by the treasurer being held to be the note of the corpora- 
tion, see Miller v. Roach, 150 Mass. 140. See also Holden 
V. Metropolitan Bank, 151 Mass. 112. As to the authority 
of the cashier of a bank, see L'llerbette v. Pittsfield Nat. 
Bank, 162 Mass, 137. 
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That it is to be remembered that evidence of statements 
made by a director ,or other agent may be admissible as 
against the company. McGenness v. Adriatic Mills, 116 
Mass. 177. " Stiles v. Western Railroad, 8 Met. 44. Sum- 
ner V. M'Neil, 12 Met. 519. Tuttle v. Brown, 4 Gray, 457. 
These cases hold that declarations made by an agent after 
the termination of his agency are not admissible to affect 
the rights of his former principal; it is evident that the 
objection made at the trial was made on the supposition 
that these cases were applicable; no objection was made at 
the trial to the introduction of all letters written on one 
side and the other prior to the sale in question, and objec- 
tion was made to all letters written after the sale was made. 
But when, as in the case at bar, the letters are written in 
behalf of the defendant corporation by its general manager, 
who took part in its behalf in the transactions in controversy, 
and who, as general manager, conducted the correspondence 
in its behalf with respect to those transactions, the letters 
written by him in the defendant's behalf are competent as 
its admissions." Buffum v. York Manfg. Co. 175 Mass. 
471, 473, 474. As to the admissions of an officer of a cor- 
poration not made in the performance of his duty, see Gil- 
more V, Mittineague Paper Co. 169 Mass. 471, 476. As to 
minute books of directors' meetings and other books of the 
corporation as evidence of acts and contracts of the corpora- 
tion and authorization of agents, see 2 Cook on Corps. (5th 
ed.) § 714. "Admissions are evidence against the party mak- 
ing them, although they relate to the contents of a written 
paper or to a corporate vote. This vote may require a special 
notice in order to be good, but an admission made by the 
corporation at any time is evidence that the necessary con- 
ditions were performed. Smith v. Palmer, 6 Cush, 513, 
520, 521. Loomis v. Wadhams, 8 Gray, 557, 562. Top- 
ping V. Bickford, 4 Allen, 120. Putnam v. Gunning, 162 
Mass. 552, 554." Clarke v. AYarwick Cycle Manuf. Co. 
174 Mass. 434, 435. See also Xash v. Minnesota Title Co. 
159 Mass. 437; Hunnewell v. Duxbury, 157 Mass. 1, 6; 154 
Mass. 286. A letter dictated by the general manager of a 
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corporation to the stenographer of the corporation, who also 
is its secretary, and who wrote out and signed it in type- 
writing in the name of the corporation, as she did the other 
letters sent by the manager, properly is admitted in evidence 
against the corporation, if the manager had authority to 
write it. Henderson v. Raymond Syndicate, 183 Mass. 443. 
As to the books and records of a corporation being prima 
facie evidence against it, as admissions, or conclusive evi- 
dence, see Holden v. Hoyt, 134 Mass. 181, 184. See also 
Holden v, Phelps, 141 Mass. 456. As to an admission which 
was beyond the scope of the authority of the treasurer, see 
Tripp V. New Metallic Packing Co. 137 Mass. 499, and 
cases cited. As to imputing knowledge to a bank of its 
cashier's intention, etc., see Indian Head Bank v. Clark, 
166 Mass. 27. See also Atlantic Mills v, Indian Orchard 
Mills, 147 Mass. 268. 

That notice to the director or other agent " in the course of 
the transaction in which he is acting for his principal, of 
facts affecting the nature and character of the transaction, 
is constructive notice to the principal." National Security 
Bank v, Cushman, 121 Mass. 490, 491. " There is an ex- 
ception to this rule when the agent is engaged in committing 
an independent fraudulent act on his own account, and the 
facts to be imputed relate to this fraudulent act." Allen 
V. South Boston Railroad, 150 Mass. 200, 206. See Craft 
V. South Boston Railroad, 150 Mass. 207. See also West 
Boston Savings Bank v, Thompson, 124 Mass. 606, 514. 

That the directors cannot delegate their personal powers 
upon the exercise of which the shareholders rely for the 
success of the enterprise. Hoyt v. Thompson, 19 N. Y. 207, 
216. But the directors of a bank may appoint inferior 
agents for carrying on the business; such as a sub-committee 
of their own members, to mortgage and sell real estate be- 
longing to the bank. Burrill v. Nahant Bank, 2 Met. 163, 
167. So the directors have implied powers to appoint agents 
for duties involving judgment and discretion; such as finan- 
cial agents and attorneys. Bristol County Savings Bank 
V. Keavy, 128 Mass. 298. Maupin v. Virginia Co. 78 Mo. 
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24. " It is not enough to enable a stockholder to bring a 
bill to enforce in behalf of a corporation the rights which, 
if successful, will enure to the corporation, to make a naked 
request that such a bill should be brought without submit- 
ting to the directors the facts on which it could be main- 
tained." Doherty v. Mercantile Trust Co. 184 Mass. 590, 
693. A stockholder cannot maintain an action at law for 
an injury done to the corporation by conspiracy or otherwise. 
An action must be brought by the corporation or, if the cor- 
poration will not proceed, then by suit in equity. Converse 
V, United Shoe Co. 185 Mass. 422. The president of a 
corporation charged with keeping a certain trust fund in- 
vested in mortgages, etc., who is its general manager, etc., 
has authority to direct a writ of entry to be brought to fore- 
close a mortgage of the corporation. Trustees of Smith 
Charities v. Connolly, 157 Mass. 272. In an action for the 
conversion of personal property, a mortgage of the property 
to the plaintiff, purporting to be executed in the name of a 
corporation by its president and under its corporate seal, is 
sufficient prima facie evidence of the incorporation, and of 
the authority of the president to execute the mortgage. 
Hamilton v. McLaughlin, 145 Mass. 20. For a case where 
it was held that there w^as no evidence of the authority of 
the president to sign a contract or of its ratification, see 
Bi-Spool Sewing Machine Co. v. Acme Co. 153 Mass. 404. 
For a case where a contract was held to be authorized by 
the president of a corporation, see Scribner v. Flagg Manfg. 
Co. 175 Mass. 536. Much law as to contracts made by 
committees of corporations may be found in McXeil v. 
Boston Chamber of Commerce, 154 Mass. 277. 

" That for acts done by the agents of a corporation, either 
in contractu or in delicto, in the course of its business, and 
of their employment, the corporation is responsible, as an 
individual is responsible under similar circumstances." Phil- 
adelphia Railroad Co. v. Quigley, 21 How. 202, 210. 

That as to acts done in delicto, for example, a corporation 
is liable for damages caused by the false and fraudulent 
representations of its agents. Fogg v. Griffin, 2 Allen 1, 6. 
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See Nims v. Mount Hennon School, 160 Mass. 177. For 
libel or slander published by its authority. Philadelphia 
Railroad Co. v, Quigley, 21 How. 202. See Hartnett v. 
Goddard, 176 Mass. 326; Weston v. Bamicoat, 175 Mass. 
454; Hartnett v. Plumbers' Supply Asso. 169 Mass. 229; 
Comerford v. West End Street Railway Co. 164 Mass. 13; 
Howland v. Blake Manufg. Co. 156 Mass. 543; Brown v. 
Massachusetts Title Ins. Co. 151 Mass. 127; Fogg v. Boston 
& Lowell Railroad, 148 Mass. 513. For an assault and bat- 
tery. Ramsden v, Boston & Albany Railroad Co. 104 Mass. 
117, 120. For false imprisonment. Frost v. Domestic 
Sewing Machine Co. 133 Mass. 563. For a malicious prose- 
cution. Reed v. Home Savings Bank, 130 Mass. 443. For 
contempt. Telegram Newspaper Co. v. Commonwealth, 172 
Mass. 294. Generally for any tort. Baltimore Railroad Co. 
V. Fifth Baptist Church, 108 U. S. 317, 330. As to indict- 
ment for misfeasance and non-feasance, see Commonwealth 
V. Ifew Bedford Bridge, 2 Gray, 339; Commonwealth v. 
Vermont Railroad Co. 4 Gray, 22 ; Commonwealth v. Cen- 
tral Bridge Co. 12 Cush. 242. 

That those dealing with a corporation must at their peril 
take notice of the legal limits of its capacity. Hence, an 
act in excess of its purposes is ultra vires, and the corpora- 
tion is not bound thereby ; such as guaranteeing the expenses 
of a musical festival by a railroad corporation or by a cor- 
poration organized for the manufacture and sale of musical 
instruments. Davis v. Old Colony Railroad, 131 Mass. 258, 
260, 275, 276. And this applies to foreign corporations. 
Bishop V, Globe Co. 135 Mass. 132. But the doctrine does 
not apply " when the transaction is not the exercise of a 
power not conferred on a corporation, but the abuse of a 
general power in a particular instance, the abuse not being 
known to the other contracting party." Hence the accom- 
modation note of a manufacturing corporation can be en- 
forced by a holder in good faith, for value, who took it 
before maturity and without knowledge of equities. Monu- 
ment Bank v. Globe Works, 101 Mass. 57, 58. But see 
Mussey v. Eagle Bank, 9 Met. 306; Usher v. Raymond 
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Skate Co. 163 Mass. 1. If the president of a bank pro- 
cures in his own interest the discount of notes of a com- 
pany, given by its treasurer, from the directors of the bank, 
who have no knowledge of anything affecting the validity 
of the notes, the bank is not chargeable with the president's 
knowledge, and, in the absence of evidence to the contrary, 
is warranted in assuming that the company had power to 
issue, and the treasurer to give, the notes. Corcoran v. Snow 
Cattle Co. 151 Mass. 74. A superintendent of the cartoon 
department of a lithographing company, authorized to em- 
ploy and discharge workmen, has no authority to bind the 
corporation to pay for medical or surgical treatment of an 
employee of the company injured by the machinery in its 
factory. King v. Forbes Lithograph Co. 183 Mass. 301. 

That if a contract is to be signed by certain officers, it 
must be so signed before an agent can bind the company. 
Badger v. Aiiierican Ins. Co. 103 Mass. 244. "And it is 
not within the general scope of the authority of an agent of 
a corporation to alter, vary, or enlarge contracts made by the 
corporation under its corporate seal." Boynton v. Lynn Gas 
Light Co. 124 Mass. 197, 204. 

That where the authority of an agent to do an act de- 
pends upon some fact outside his power, resting peculiarly 
within his knowledge, and of which the execution of the 
power is a representation, a third person dealing with the 
agent in good faith and pursuant to the apparent power, 
may rely upon the representation, and the principal is bound. 
New York Railroad Co. v. Schuyler, 34 K Y. 30, 68, 73. 
This doctrine is generally placed upon the ground of estoppel, 
but Morawetz (2d ed.), § 586, places it upon that of an 
implied agreement. But the act of the agent must be within 
the scope of his authority under ordinary circumstances; 
hence the cashier of a bank " is not presumed to have 
power by reason of his official position, to bind his bank 
as an accommodation indorser of his own promissory note." 
West St. Louis Bank v, Shawnee Bank, 95 U. S. 557. The 
above rule would probably apply to a bona fide purchaser 
of negotiable paper from a party having notice of the want 
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of authority of the agent of whom he purchased it. As 
to bonds, see Ellsworth v. St. Louis Railroad Co. 98 N. Y. 
553, 557. As to, the bona fide purchaser of certificates for 
shares, see Henkle v, Salem Manuf. Co. 39 Ohio St. 547. 
Of course the assignee of a non-negotiable instrument has 
only the rights of his assignor, unless the company has ac- 
cepted the assignment. See Brunton's Claim, L. R. 19 Eq. 
302, 315. 

That the above rule applies to unauthorized fraudulent 
representations. Kew York Railroad Co. v. Schuyler, 34 
X. Y. 30. 

That one dealing with an agent under circumstances 
above stated is not affected by secret instructions limiting 
the agent's apparent powers. Merchants' Bank v. State 
Bank, 10 Wall. 604, 650, and cases in note. Insurance Co. 
V. McCain, 96 U. S. 84. However, it has been held else- 
where that in certain cases the party must ascertain the 
powers delegated to the agent, and if conferred by a by-law, 
he must ascertain its terms. De Bost v. Albert Palmer Co. 
35 Hun, 386, 388. Rice v. Peninsular Club, 52 Mich. 87. 

That if the agent is authorized to borrow a definite sum 
on a single occasion, perhaps one lending money must at his 
peril ascertain whether or not the agent has already exhausted 
his authority. Lowell Bank v. Winchester, 8 Allen, 109. 

That ^^ it is not to be presumed that work which is not 
ordinarily bestowed in charity is gratuitously performed, for 
either natural persons or for corporations, merely because at 
the time the recipient has no pecuniary resources." Worth- 
ing V, PljTuouth County Railroad, 168 Mass. 474, 478. If 
A lends money to a corporation and takes as collateral its 
bonds secured by a mortgage of land and also takes a con- 
tract of guaranty from B, a subsequent foreclosure for bond- 
holders does not affect A's right to enforce the guaranty. 
Lee V. Butler, 167 Mass. 426, 432, 433. 

That it was formerly held that directors were merely the 
managers of the business of a corporation and had no im- 
plied power to fill vacancies in their own board. It is now 
provided by St. 1903, c. 437, § 18, as follows: " The man- 
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ner of choosing or of appointing all other agent* and officers 
and of filling all vacancies shall be prescribed by the by- 
laws, and, in default of such by-law, vacancies may be filled 
by the board of directors." 

That " while it is possible for a party to agree in express 
terms to enter into an executory contract in the future 
(Drummond v. Crane, 159 Mass. 577, and Pratt v. Hudson 
River Railroad, 21 N. Y. 305), the present case is not one 
of that description. The vote was but a step in the nego- 
tiation. It showed an expectation and intention, for the 
time being, to enter into a contract with the plaintiff upon 
the basis of its proposals. But the execution of the contract 
was an act to be done in the future, and till that should be 
done no intention to be legally bound is fairly to be inferred. 
The vote meant merely to say that the plaintiff's proposals 
were accepted, subject to the preparation and execution of 
a formal contract. There is nothing to indicate an inten- 
tion to bind the county by a preliminary agreement that a 
formal contract should be executed in the future." Edge 
Moor Bridge Works v. Bristol, 170 Mass. 528, 533. As 
to an arrangement with a corporation that was too indefinite 
and too general to be enforceable as a contract, see Marble 
V. Standard Oil Co. 169 Mass. 553. The stockholders of a 
corporation which had ceased to do business, wdth others, 
formed a new corporation which took the assets of the^ old 
one, but did not assume to pay its debts. A creditor of the 
old corporation was held to have no right of action against 
the new corporation, the latter not having made a new con- 
tract to pay his debt. Ewing v. Composite Brake Co. 169 
Mass. 72. For a case against a corporation, in which it was 
held that the facts warranted the inference of an implied 
promise to pay compensation for the use of the plaintiff's 
invention, in the absence of evidence that he agreed to 
license such use gratuitously, see Burton v. Burton Stock 
Car Co. 171 Mass. 437. 

A kindred subject is that of ratification, and while there 
are many nice distinctions under this head, we state as a 
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general rule that the law of ratification applies as well to 
corporations as to individuals. As to cases where a cor- 
poration has been held by its silence and acquiescence as 
to acts of its agent within the scope of his implied author- 
ity, see Fay ix. Noble, 12 Cush. 1; Williams v. Cheney, 3 
Gray, 215; Lester v. Webb, 1 Allen, 34, 36; Melledge v. 
Boston Iron Company, 6 Cush. 158; Sherman v. Fitch, 98 
Mass. 59, 64; Lyndeborough Glass Co. v. Massachusetts 
Glass Co. Ill Mass. 315. See also Henderson v. Raymond 
Syndicate, 183 Mass. 443; American Mining Co. v. Con- 
verse, 175 Mass. 449; Simmons v. Shaw, 172 Mass. 616, 
618; McNeil v. Boston Chamber of Commerce, 154 Mass. 
277, 286 ; Page v. Fall Eiver, 31 Fed. Eep. 257 ; Murray v. 
Nelson Lumber Co. 143 Mass. 250. 

The subject of statutory liability of directors is treated 
elsewhere, but we observe of the general responsibilities of 
directors — 

That directors are not liable to the receivers of a corpora- 
tion for neglect or failure to use as much care as the duties 
of their office require, which is perhaps the same degree 
exercised by business men in the management of their own 
affairs. They are not liable for honest errors of judgment, 
or accidental mistakes in the exercise of discretionary powers. 
Hun V. Cary, 82 N. Y. 65, 70. For a case where it was 
held that they were not liable to a third party for errors of 
judgment or want of prudence, in closing up the corporate 
business, see Lyman v. Bonney, 118 Mass. 222. As to the 
degree of care required of directors depending upon the 
subjects to which it is to be applied, see Hun v, Cary, supra, 
pp. 70-74. 2 Cook on Corps. (5th ed.) 701-703. 

That directors are liable to the corporation if they do 
anything forbidden by charter or by-law. Citizens' Build- 
ing Asso. V, Coriell, 34 N. J. Eq. 383. 

That the liability of an officer for misappropriation of 
corporate property by him while in office survives his death. 
Wineburg v. United States Steam Co. 173 Mass. 60. 

That mistake of law may be excusable, though not imder 
advice of counsel, see Vance v. Phoenix Ins. Co. 4 Lea 
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(Tenn.), 385, 388, et seq. This was a bill brou^t by one 
stockholder of the company. But advice of counsel would 
not always be an excuse. See Perry on Trusts, § 927. As 
to a case where directors were not held responsible to the 
corporation for an excusable mistake, see Excelsior Petro- 
leum Co. V. Lacey, 63 N. Y. 422. 

That participation in wrongs of co-directors or other agents, 
or failure, in case of knowledge thereof, to take proper 
measures to prevent their commission, makes a director liable 
to the corporation, see Morawetz on Corporations (2d ed.), 
§ 562. 

That resignation releases from liabilities thereafter in- 
curred, see Chandler v. Hoag, 68 N, Y. 624; s. c. 2 Hun, 
613. 

That directors are liable, to a third party for false repre- 
sentations made carelessly or with knowledge of their falsity. 
Wakeman v. Dalley, 51 N. Y. 27. Arthur v. Griswold, 55 
N. Y. 400, 406. So by inducing parties to contract with 
them by falsely representing their powers. Jefts v. York, 
10 Cush. 392, 395. 

That directors are liable for fraudulent representations 
whereby others are induced to give credit to the company 
or purchase its shares ; but the defendant, to meet the issue 
that he stated what he knew to be untrue, viz., that the 
corporation was sound, may show his relations to the cor- 
poration which tend to show that he did not know that it 
was unsoimd. Cole v. Cassidy, 138 Mass. 437. Payments 
by a corporation, intending in good faith to develop valuable 
patents owned by it, to its directors of money borrowed are 
not recoverable from such directors by a creditor of the cor- 
poration whose debt at the time was not due. Holt v. Ben- 
nett, 146 Mass. 437. 
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CHAPTER IV. 

Minutes o^ Annual Meetings of Stockholdees and of 
Directors' Meetings other than the First. Fill- 
ing Vacancies. Resignations. Dividends. Assess- 
ments. 

It is proposed to give a record of the second annual meet- 
ing of the stockholders of the Patent Fibre Company, and 
of a directors' meeting other than the first. 

It is the practice in some states for the secretary or clerk 
to prepare each year and have constantly before him a memo- 
randum or corporate calendar, giving the subjects which must 
be attended to by him and the dates. See Conyngton on 
Corporate Management, 143, 311. 

The clerk of the Patent Fibre Company would have for 
the last part of 1904 and for 1905 and the early part of 1906 
a calendar like the following: ^ — 

1904. 

December 24. Transfer books to be closed for annual meet- 
ing of stockholders Tuesday, January 3, 
1905. 

December 27. Notices and publication of annual meeting 

of stockholders of Tuesday, January 3, 
1905.2 

December 31. Notices to be given of directors' meeting of 

Monday, January 2, 1905. 

1905. 

January 1. Second publication of notice of stockholders' 

meeting of Tuesday, January 3, 1905. 

1 See by-laws in Chap. II. 

2 As a matter of fact it is better to mail notices before December 24, as 
the transfer books are to be closed on that day, and it is customary to in- 
sert in the notice the fact of such closing, as provided in the by-laws. 
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Jianuary 2. 
January 3. 

February 2. 



February 4. 

February 6. 
March 4. 

March 6. 
March 22. 

April 1. 



April 3. 
April 29. 

May 1. 

May 1-10. 

June 3. 

June 5. 
July 1. 

July 3. 
August 6. 

August 7. 



September 2. 

September 4. 
September 22. 



Directors' meeting at 12, noon. 

Annual meeting of stockholders at teni 

o'clock A. M. 
Last day of filing of annual report of condi- 
tion unless there are adjournments of" 

annual meeting. 
Notices to be given of directors' meeting of 

Monday, February 6. 
Directors' meeting at 12, noon. 
Notices to be given of directors' meeting of 

Monday, March 6. 
Directors' meeting at 12, noon. 
Transfer books to be closed preparatory to 

payment of a dividend. 
Dividend day. 
Notices to be given of directors' meeting of 

Monday, April 3. 
Directors' meeting at 12, noon. 
Notices to be given of directors' meeting of 

Monday, May 1. 
Directors' meeting at 12, noon. 
Annual tax return by treasurer. 
Notices to be given of directors' meeting of 

Monday, June 5. 
Directors' meeting at 12, noon. 
Notices to be given of directors' meeting of 

Monday, July 3. 
Directors' meeting at 12, noon. 
Notices to be given of directors' meeting of 

Monday, August 7. 
Directors' meeting at 12, noon. 
Notice to treasurer from tax commissioner 

as to corporate franchise tax now due. 
Notices to be given of directors' meeting of 
, Monday, September 4. 
Directors' meeting at 12, noon. 
Transfer books to be closed preparatory to 

payment of a dividend. 
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September 30. Notices to be given of directors' meeting of 

Monday, October 2. 
October 2. Directors' meeting at 12, noon. 

Dividend day. 
November 4. Notices of directors' meeting of Monday, 

November 6, 1904. 
November 6. Directors' meeting at 12, noon. 
December 2. Notices of directors' meeting of Monday, 

December 4. 
Pecember 4. Directors' meeting at 12, noon. 
December 22. Transfer books to be closed for annual meet- 
ing of stockholders of Tuesday, January 
2, 1906. 
December 26. Notices and publication of annual meeting 

of stockholders of Tuesday, January 2, 
1906. 
December 30. Notices to be given of directors' meeting of 

Monday, January 1, 1906. 
December 81. Second publication of notice of meeting of 

stockholders of Tuesday, January 2, 1906. 
1906. ■ 

January 1. Directors' meeting at 12, noon. 
January 2. Annual meeting of stockholders at ten 

o'clock, A. M. 
The following are offered as forms of notice of the annual 
meeting sent to stockholders and of notice of publication : — 

The Patent Fibre Company. 

Boston, December 27, 1904. 
To E. F. 

1645 Hyland Street, 
Boston, 
Mass. 
DearSie: 

Please to take notice that the annual meeting of the stock- 
holders of the Patent Fibre Company will be held in the 
company's oflSce, No. 643 Novelty Building, 842 Equity 
Street, Boston, Massachusetts, on Tuesday, January 3, 1905, 
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for the election of directors, treasurer, and clerk, and for 
the transaction of any other business that may properly come 
before the meeting. 

The stock transfer books of the company will be closed at 
3 p. M., December 24, 1904, and be opened at 10 a. m., 
January 4, 1905. 

To assure a quorum you are requested to sign and return 
the enclosed blank form of proxy, if you do not expect to be 
present. 

EespectfuUy, 

a H., Cleric. 

The annual meeting of the stockholders of the Patent 
Fibre Company will be held at the company's office, No. 643 
Novelty Building, 842 Equity Street, Boston, Massachusetts, 
on Tuesday, January 3, 1905, for the election of directors, 
treasurer,, and clerk, and for the transaction of any other 
business that may properly come before the meeting. 

The stock transfer books of the company will *be closed at 
3 p. M., December 24, 1904, and be opened at 10 a. m., Janu- 
ary 4, 1905. 

a H., Clerk. 

It is customary to send with the notice to stockholders a 
brief note stating that, as it is necessary to insure a quorum, 
a blank form of proxy is enclosed and that, if the stockholder 
cannot be present, it is desirable that he sign and send it to 
the treasurer. An envelope addressed to the treasurer is also 
enclosed. 

It is well to remember that the annual meeting of the stock- 
holders " shall be held within ninety days after the end of 
the fiscal year of the corporation." St. 1903, c 437, § 20. 
St. 1904, c 207. 

To facilitate his labors the clerk will provide himself with 
rough minutes covering all matters of routine from which 
his regular record will be later prepared. 

The president or his proper successor will call the meeting 
to order, and the clerk, having prepared a paper giving the 
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order of business (see By-laws, Art. II. in Chap. II.), will 
hand it to the presiding oflScer, who will state that the calling 
of the roll and the determination of a quorum are the ques- 
tions in order.^ It is customary for the clerk to have pre- 
pared an alphabetical list and to call the names of the stock- 
holders therefrom. Those present and those who represent 
stockholders by proxy will answer, and note will be made by 
the clerk. 

The form of the alphabetical list may be as follows : — 



Names. 


Total 
Bharea. 


Kot 
Prosent. 


Peraonally 
Prosent. 


Repre- 

aentedby 

Proxy. 


Kame of Proxy. 


A. B 

C. D. . . . .^ 
£• r • . . . • 

G. H 

I. J 

K. L 

M.N. ... 

Vrt A • .... 

Q. R 


100 
60 

220 

160 
90 

290 
10 
70 
20 


220 
70 


100 
60 

90 
10 


160 
290 

20 


Jabez Jackson 
Caleb Clamp 

Conrad Butler 




1000 


290 


260 


460 





Often where there is a great number of stockholders the 
clerk calls on those present to state the stock they represent, 
and he then checks it off as represented either by person or 
by proxy. 

Those who appear by proxy should file their proxies with 
the clerk when their names are called or better previously 
thereto. The stock-book should be on 'hand so that it may be 
appealed to, if there is any dispute as to the shares to be 
voted on personally or by proxy. 

The roll-call ended, the clerk will announce the result, and 
if a quonmi is present, the presiding officer will so announce. 

If a quorum is not present the meeting should be adjourned 
to some other day and hour, and the clerk, for safety, should 
send notices to all the stockholders of such day and hour. 

1 A variation in the order of business may be made by motion duly carried 
or by unanimous consent. 
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It is believed that in Massachusetts the precautions above 
stated are not always complied with, and that the practice 
is, the clerk having the assurance of a quorum from proxies 
filed and from his personal knowledge of the holdings of 
those present, for the presiding officer so to announce. 

The next step is for the presiding officer to inquire (there 
being no waiver signed by all the stockholders) if due notice 
of the meeting has been given. The clerk now produces 
copies of the newspapers containing the advertisements, if 
advertisement is required by the by-laws, a clipping from 
the newspaper and a copy of the notice sent by mail. In the 
case of the advertisements it is well to have an affidavit like 
the following attached to the newspaper clipping: -7- 

GOMMONWEAXTH OF MASSACHUSETTS. 

Suffolk, ss. January 3, 1905. 

Then personally appeared G. H., Clerk of the Patent 
Fibre Company, who made oath that the annexed notice was 
published in the Boston Times on December 27, 190i, and 
on January 1, 1905. 

Subscribed and sworn to, etc G. H., Clerk. 

A certificate like the following should be attached to the 
notice sent by mail : — 

COMMONWEAXTH OF MASSACHUSETTS. 

Suffolk, SS. January 3, 1905. 

Then personally appeared G. H., Clerk of the Patent Fibre 
Company, who made oath that on December 27, 1904, he 
mailed a copy of the appended notice, postage prepaid, ad- 
dressed to each stockholder of record December 24, 1904, at 
his address as it appears upon the books of the corporation. 

Subscribed and sworn to, etc. G. H., Clerk. 

The presiding officer will then ask the clerk to read the 
minutes of the preceding meetings. The clerk then reads 
the minutes of the preceding annual meeting ; and the presi- 
dent announces that if there is no objection they will as read 
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stand approved. The derk then reads the minutes of any 
special meeting or meetings held during the preceding year 
and, if there is no objection, the president makes a similar 
announcement. 

If objection is made on some technical matter the clerk 
will make the appropriate change on direction of the pre- 
siding officer. If the objection is on some important matter, 
the correction may be made in the same manner or upon 
motion, but the clerk should make the correction in red ink 
with a reference on the margin giving the date of the meeting. 
,The record should show for itself and so no erasures should 
be made. The president should then declare the minutes 
approved as corrected ; or this may be done by motion. See 
Conyngton on Corporate Management, §§ 106, 140. 

The minutes of an annual meeting are not read and 
approved at any subsequent special meeting, nor are the 
minutes of one special meeting approved at a subsequent 
special meeting, in the absence of a provision in the call or 
of some special reason. 

" Minutes of a directors' meeting would never be read at 
a stockholders' meeting, except for purposes of information, 
and then usually by special motion or request." Conyngton 
on Corporate Management, § 106. 

The president now announces that the reports of officers 
and committees are in order. The president presents and 
reads his own report, and a motion is then in order that the 
report be received and filed; or a motion may be made that 
the reading be dispensed with, that the clerk print the re- 
port and send it by mail to the stockholders, and that the 
report be received and filed. 

A similar disposition is made of the treasurer's report. 
Other reports of the directors or committees are also treated 
in like manner. 

Questions are often asked after the reading of reports, 
and, if the reports appear to be incomplete, motions are 
sometimes made to correct or reject them. On motion to 
receive and file reports, they pass into the custody of the 
clerL 
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The president now announces that the election of direct- 
ors and other oflScers is in order, and he names three tellers 
to collect, assort, and count ballots and report thereon. The 
method of procedure is similar to that employed at the first 
meeting of the incorporators, except that if there is to be 
a contest it may be advisable to put the names of the candi- 
dates in nomination. 

The president now announces that the corporation having 
a capital stock of one hundred thousand dollars the selection 
of a committee of three stockholders to employ an auditor 
under St 1903, c. 437, § 47, is in order. This may be done 
by vote authorizing the president to select and appoint the 
committee. 

The president now announces that unfinished business is 
in order. Any matter discussed at any previous meeting, 
annual or special, and not disposed of may now be considered. 
If nothing is suggested, the president may refer to any unfin- 
ished business of which he is cognizant. 

If there is no unfinished business, or if unfinished business 
is considered and is disposed of, the president announces 
that new business is in order. " Under this head would 
come anything requiring the attention of the meeting, such 
as amendments of the by-laws, resolutions authorizing any 
important action, calling for information, etc. If the direct- 
ors or oflScials wished to take any unusually important 
action, and did not wish to assume the sole responsibility 
therefor, it would be brought up, discussed and acted upon 
at this time ; or, if any stockholder wished to protest against 
any action, or proposed action, of directors or officers, he 
could with propriety bring it up for discussion at this 
stage of the meeting." Conyngton on Corporate Manage- 
ment, § 109. 

Adjournment is now in order. Conyngton on Corporate 
Management states in § 110 that the president may now 
declare the meeting adjourned, though at any other time it 
would require a motion or unanimous consent to adjourn 
a meeting. He also says that, if the adjournment be over 
to a stated time to obtain data on some special matter or to 
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await the results of some official action, adjournment should 
be by motion, duly seconded and passed. Perhaps, however, 
adjournment by motion is always advisable. After the 
minutes have been written out, it is the practice for the clerk 
to attest and sign them at the end as follows : — 

A true record. 

Attest: 

G. H., Clerk. 

Sometimes the president, after carefully examining the 
minutes, signs as follows : — 

Examined and found correct 

A. B., President, 

A director's acceptance of his election is usually indicated 
by verbal assent or by his silent acquiesence, if present at the 
meeting. If he be absent, his acceptance may be' shown by 
his attendance at the next meeting of the board. In case of 
large corporations, it is advisable for the director to send 
to the clerk a formal written acceptance in writing. The 
same may be said of the treasurer, although his bond, if one 
be required, sufficiently signifies acceptance. The re-election 
of the old clerk does not seem to require acceptance, but the 
election of a new clerk should be accepted by him in writing 
addressed to the retiring clerk. 

In all the above cases the clerk may send a letter to the 
newly elected officers requesting that they signify acceptance. 

Most of the points just given are embraced in the 
following: — 

Minutes of Second Annual Meeting of Stockholders, 

The second annual meeting of the stockholders of the 
Patent Fibre Company was held at the principal office of 
the company at ten o'clock a. m., January 3, 1905. 

The president was present and presided; and the clerk, 
a H., was present and officiated. 

The president having announced that the calling of the 
roll and the determination of a quorimi were the questions 
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in order, the roll was then called by the clerk, who stated 
as follows : — 

Personally present 250 

Represented by proxies 4:60 

Total 710 

Absent 290 

Total outstanding shares 1000 

Necessary to a quorum 601 

The president announced the presence of a quorum and 
inquired of the clerk if due notice of the meeting had been 
given. 

Thereupon the clerk presented copies of The Boston Times, 
of December 27, 1904, and January 1, 1905, containing a 
legal advertisement of the meeting, a clipping from the 
Times of the advertisement identical with that which ap- 
peared in the two copies with an affidavit of the clerk 
attached, and he also presented a copy of the notice of the 
meeting, with affidavit appended, stating that he had mailed 
copies thereof to each stockholder of record on December 
24th, 1904. There was no objection and the president de- 
clared that the proof of notice as offered be received and 
filed. 

The president then called for the reading of minutes of 
preceding meetings. Thereupon the clerk read the minutes 
of the preceding annual meeting of the stockholders and of 
the special meeting held on August 9, 1904, and the presi- 
dent announced that, there being no objection, the minutes 
of both meetings were ordered as read to stand approved. 

The president now announced that the reports of officers 
and committees were in order; and he thereupon presented 
and read his own annual report, which, on motion of K. L. 
seconded by M. N., was ordered received and filed. There- 
upon the treasurer presented and read his annual report, 
which, on motion of K. L. seconded by M. N., was also 
ordered received and filed. 

Thereupon the president announced that the election of 
directors ^ and other officers was in order ; and he named 
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M. N., O. P., and Q. R. as tellers to collect, assort, and count 
the ballots and report thereon. 

K. L. made the following motion, which was seconded by 
E. F. 

Voted, that the meeting elect a board of five directors by 
ballot 

The tellers announced that 710 votes were cast for A. B., 
C. D., E. F., and G. H., and that 660 votes were cast for 
I. J., and they were declared the choice of the meeting for 
directors. Thereupon they expressed their acceptance of 
their election and indicated their readiness to enter upon 
the discharge of their duties as directors. 

K. L. made the following motion, which was seconded by 
E. F. 

Voted, that the meeting elect a treasurer by ballot. 

The tellers announced that 710 votes were cast, all for 
G. H., and he was declared the choice of the meeting for > 
treasurer ; and he thereupon expressed his acceptance of his 
election. 

K. L. made the following motion, which was seconded 
by E. F. 

Voted, that the meeting elect a clerk by ballot 

The tellers announced that 710 votes were cast, all for 
G. H., and he was declared the choice of the meeting for 
clerk; thereupon he was duly sworn as follows: — 

COMMONWEALTH OF MASSACHUSETTS. 

Suffolk, ss. January 3d, 1905. 

Then personally appeared the above-named G. H. and 
made oath that he would faithfully discharge the duties of 
his office as clerk of the Patent Fibre Company. 

Before me, 

X. Y., Justice of the Peace. 

The president thereupon announced that the corporation 
having a capital stock of one himdred thousand dollars the 
selection of a committee of three stockholders to employ an 
auditor under St 1903, c. 437, § 47, was in order. 
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K. L. made the following motion, which was seconded 
by E. F. 

Voted, that the president select and appoint a committee 
of three stockholders, who are not directors, to employ an 
auditor conformably to the provisions of St, 1903, c. 437, 
§ 47. • 

This was unanimously carried, and the president appointed 
as such conmiittee M. N., O. P., and Q. K. 

The president thereupon announced that unfinished busi- 
ness was in order. 'No unfinished business having been i 
brought up, the president announced that new business was 
in order. None having been brought up, on motion of K. L. 
seconded by M. N. the meeting was adjourned. 

Examined and found correct. ' A true record. 
A. B., President Attest: 

G. H., CkrJc. 

Regidar Meetings of the Board of Directors. 

^^ Meetings of the board of directors may be held within 
or without the Conmionwealth." St. 1903, c 437, § 25. 
The by-laws, already given, provide in Art IV. that " there 
shall be a meeting of the board of directors on the first 
Monday of each month at twelve o'clock noon in the prin- 
cipal oflSce of the company, notice of which shall be given 
by the clerk by delivering the same in hand, or depositing 
the same in the mail addressed to each director, at least two 
days before the said first Monday of each month." There 
seems to be little need of submitting proof of notice of a 
meeting: but for safety the clerk will preserve a copy of 
the notice sent to directors, having indorsed upon it the 
statement of its delivery in hand or of its due mailing, and 
will file the same; and he will also note in the minutes 
the facts in the case. The clerk will prepare and hand to the 
president the order of business as stated in Art IV. of the 
by-laws given above in Chap. II. If there is no quorum, 
there will be an adjournment to another day, and the clerk 
will send notices by mail or deliver them in hand. If there 
is a quorum, the reading of minutes, etc., reports of oflScers, 
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etc., the 'dealing with unfinished and new business will be 
similar to the dealing with the same subjects at meetings 
of stockholders. 

It is not proposed to give a form of a regular directors' 
meeting such as was given above in the case of the first 
meeting, as an appropriate form may be framed thereon. 
The following among other matters may be taken up : — 

Reports of Officers. 

These will be made formally to the board, as in the case 
of reports to the stockholders referred to above, or informally 
by word of mouth. In either event, the clerk will make 
proper entries in the minutes. 

« 

Filling Vacancies. 

Most vacancies are created by death, removal, or resigna- 
tion. The following notes treat of resignations. 

The resignation of a director or of a president should be 
addressed to the board ; if it contains the words " tender 
my resignation" an acceptance is generally necessary: if, 
"to take effect inmiediately " no action is necessary, as it 
takes effect upon filing with the clerk. The resignation of 
the president will also cover retirement from the board of 
directors. 

The resignations of the clerk and of the treasurer should 
be addressed to the board of directors. That of the treasurer 
should ask for the appointment of a committee to investi- 
gate and audit his accounts, and to take and receipt for the 
company's money and other assets in his hands, and should 
also ask for prompt action, provided the accounts are ap- 
proved. The following is offered as a form in case of the 
resignation of the treasurer : — 

The president presented the resignation of G. H., the 
treasurer, and requested G. H., the clerk, to read the same. 
The resignation was as follows: — 

(Copy.) 
On motion of K. L. seconded by E. F. it was unanimously 
Voted, that the resignation of G. H. as treasurer be and 
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the same is hereby accepted and that the thanks of the 
board be tendered him for his efficient discharge of the 
duties of the office and for his fidelity to his trust; and 
that C. D. and O. P. be and they are hereby appointed a 
committee of two immediately to investigate and audit his 
accounts and to take and receipt for the company's money 
and other assets in his hands and make report thereon at a 
special meeting of the board or, in default thereof, at the 
next regular meeting. 

The subject of removals is treated in Chap. III. It is 
believed that in rare instances only will the attempt be 
made to remove officers, especially directors ; but if the power 
is resorted to, a simple vote may be framed. 

In case of resignation of directors the remaining members 
may perhaps continue to act, if they constitute a quorum; 
but it is always advisable to fill the vacancy or vacancies at 
once. " The manner of . . . filling all vacancies shall he 
prescribed by the by-laws, and, in default of such by-law, 
vacancies may be filled by the board of directors." St. 
1903, c. 437, § 18. 

The directors^ minutes (the resignation having been ac- 
cepted) may contain an entry like the following as to elect- 
ing a successor : — 

A communication was received from I. J. resigning his 
position as a member of the board; and the president de- 
clared the resignation accepted. 

Upon motion of C. D. seconded by E. F. it was 

Voted, that K. L., a stockholder of the company, be 
elected by ballot a director in the place of I. J., who has 
resigned, to serve until the next annual election on Jan- 
uary 3d, 1906, and until his successor is chosen and qualified. 

Four ballots were cast, all for K. L., and the president de- 
clared him elected. 

Dividends, 

Dividends are payable out of " net earnings," as provided 
in the above by-laws in Chap. II. Art. IV. The agreement 
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of association recites that the preferred stock is entitled to 
cumulative dividends at five per cent, per annum before any 
dividends are paid upon the common stock. See Chap. II. 
If the net earnings justify the payment of five per cent, 
upon the preferred, and three per cent, upon the common 
stock, the following votes may be passed. It is suggested 
that the votes be by ballot, so that a dissenting director may, 
if the dividend is not justified, avail himself of the provi- 
sions of St 1903, c. 437, § 36, to the effect that directors 
voting against the declaration of a dividend, which renders 
the corporation insolvent, shall not be liable for the debts 
and contracts of the corporation. 

Upon motion of C. D. seconded by E. F., the vote being 
taken by ballot, it was unanimously 

Voted, that the sum of Two Thousand Five Hundred 
Dollars be and the same is hereby set aside and appropriated 
from the net earnings of this company for the payment on 
April 1, 1906, of a semi-annual dividend of two and one- 
half dollars per share on the pr.eferred stock, payable to 
stockholders of record at the close of business, March 24, 
1906. The transfer books will be closed March 24, 1906, 
at close of business, and reopened April 3, 1906. 

Voted, also, that the treasurer of this company be and 
he is hereby authorized and directed to give the holders of 
preferred stock notice of such dividend by mail and also 
by publication in the Boston Daily Ledger on two successive 
weeks, the last of said publications to be not later than 
March 30, 1906. 

A similar vote appropriating One Thousand Five Hundred 
Dollars for a dividend on the common stock may now be 
passed. 

The following are offered as forms of notice : — 

The Patent Fibre Company. 

» 

Dividend on Preferred Stock. No. 3. 
The board of directors of the Patent Fibre Company have 
declared a semi-annual dividend of two and one-half jper 
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• 

cent, on the preferred stock, payable April 1, 1906, to stock- 
holders of record at the close of business, March 24, 1906. 
The transfer books will be closed March 24, 1906, and re- 
opened April 3, 1906. G. H., Treasurer. 

A notice with appropriate changes may be given to the 
holders of common stock. The number of the dividend 
should be stated at the beginning of the notice. 

A statement like the following is often sent with the checL 

» 

Egyptian WooiiEN Company. 

Dividend No. j. 

No. 1125 David Street, 

Boston, Mass., , 190 . 

Enclosed herewith please find check for dividend of one 
and three quarters per cent, payable this day upon preferred 
shares of this company standing in your name. 

Please notify the Winthrop Trust Company of Boston, 
Transfer Agents, of any change of address. 

No acknowledgment is necessary. 
Yours respectfully, 

A. B., Treasurer. 

Many companies send to shareholders for them to sign 
and return standing orders like the following: — 

Boston, January 2, 1906. 

To THE TrEASUBEB OF THE EGYPTIAN WoOLEN Co. 

Please remit by mail, address as below, by check to the 
order of John Brown, all dividends due or that may become 
due on all shares now standing, or that hereafter may stand 
in my name, on the books of the company until this order 
shall be revoked. 

Stockholder's Name. 

Mail to 

P. O. address in full. 

12 
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Assessments. 



In the case of the Patent Fibre Company stock was issued 
(see Chap. II.) at the first meeting of the board of directors. 

Sections 14, 15, and 16 of St. 1903, c. 437, in full, are 
as follows : — 

" Section 14. Capital stock may be issued for cash, prop- 
erty, tangible or intangible, services or expenses. Stock 
which is issued for cash may be paid for in full before it 
is issued or by instalments. If it is paid for by instalments, 
the stock certificate shall be legibly stamped with the words 
' per cent paid up, balance payable [stating maimer 

and time of payment] and shares subject to forfeiture 

if unpaid/ the proportion and terms of payment being stated 
to agree with the facts ; and, as each instalment is demanded 
and paid, the certificate shall be stamped accordingly. Stock 
may be issued subsequent to the issue of stock certified by 
the articles of organization if a certificate is prepared within 
thirty days after the date when the issue of such additional 
stock has been authorized, and is signed and sworn to by 
the president, treasurer and a majority of the directors 
setting forth: — (a) the total amount of capital stock author- 
ized; {h) the amount of stock already issued for cash pay- 
able by instalments and the amoimt paid thereon; also the 
amount of full paid stock already issued for cash, property, 
services or expenses; (c) the amoimt of additional stock to 
be issued for cash, property, services or expenses respectively ; 
(d) a description of said property, and a statement of the 
nature of said services or expenses, in the maimer required 
by the provisions of section eleven. Such certificate shall be 
submitted to the commissioner of corporations, who shall 
examine it in the same manner as the original articles of 
organization. If he finds that it conforms to the require- 
ments of law, he shall so certify and indorse his approval 
thereon, and it shall thereupon be filed in the office of the 
secretary of the commonwealth who, upon payment of the 
fee hereinafter provided, shall cause it and the indorsement 
thereon to be recorded. No issue of stock subsequent to the 
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issue of stock certified by the articles of organization shall 
be lawful until said certificate shall have been filed in the 
oflSce of the secretary of the commonwealth as^ aforesaid. No 
stock shall be at any time issued unless the cash, so far as 
due, or the property, services or expenses for which it was 
authorized to be issued has been actually received or in- 
curred by, or conveyed or rendered to, the corporation ; and 
the president, treasurer and directors shall be jointly and 
severally liable to any stockholder of the corporation for 
actual damages caused to him by such issue. 

" Section 16. If, by the provisions of the articles of 
organization, capital stock which is issued for cash is to be 
paid for in full before it is issued, the directors may require 
payment of the subscriptions therefor in such proportions 
and at such times and places as they deem proper by making 
demand therefor according to the by-laws, or, in default of 
such by-laws, by a notice mailed to each subscriber at least 
seven days before such subscription is payable. If the sub- 
scriber refuses or neglects to pay the amount so demanded for 
thirty days after the time limited in such notice for payment, 
his rights of subscription may be sold by public auction by 
the treasurer of the corporation who, out of the proceeds of 
such sale, shall pay to the corporation the amount then due 
from such subscriber with interest and incidental charges, 
first giving notice by mail to such subscriber, not less than 
ten days prior to such sale, of the time and place appointed 
therefor and of the amount due and payable by him. Upon 
the sale of such rights as aforesaid, the directors shall give 
to the purchaser a certificate thereof. If the rights of such 
subscriber do not sell for an amount sufficient to pay the 
amount due from him with interest and charges of sale, he 
shall be liable to the corporation in an action at law for the 
deficiency; if they sell for more, he shall be entitled to the 
surplus. At the expiration of thirty days after the time 
limited for payment as aforesaid, the directors may waive 
their right to offer such rights for sale, and may elect to 
proceed by an action at law against such delinquent sub- 
scriber to recover all amounts due and payable by him with 
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interest If said rights are not sold at said auction, or if a 
judgment rendered in an action against a subscriber remains 
unsatisfied for thirty days, all amounts previously paid by 
him shall be forfeited to the corporation. 

" Section 16. If stock is issued payable by instalments, 
the directors may require the payment of subscriptions for 
stock in such proportions and at such times and places as 
they deem proper, by making demand therefor according to 
the by-laws and by a notice mailed to each stockholder at 
least two weeks before any instalment is payable. If a stock- 
holder neglects to pay an instalment for thirty days after 
the time limited in such notice for payment, the treasurer 
of the corporation may sell - such stockholder's shares by 
public auction, and, out of the proceeds of such sale, shall 
pay to the corporation all instalments then due from such 
stockholder with interest and incidental charges. A notice 
stating the time and place of such sale and the amount of 
the instalment due and payable and also the number of the 
certificate and number of shares of stock thus offered for 
sale shall be sent by the treasurer by mail not less than ten 
days prior to such sale to such stockholder and also to the 
person who originally subscribed to the said delinquent stock. 
Upon the sale of such stock as aforesaid, the directors shall 
transfer the shares so sold to the purchaser, who shall be 
entitled to a certificate therefor; and thereupon, the out- 
standing certificate shall be void. The balance of the pro- 
ceeds of such sale shall be held by the corporation for such 
stockholder, his representatives or assigns, and be paid to 
him or them at any time upon surrender and delivery to the 
corporation of his certificate. If no person offers an amount 
sufficient to pay all instalments due upon such stock with 
interest and incidental charges, it shall not be sold, but the 
delinquent stockholder shall be liable to the corporation in 
an action at law for such instalments, interest and incidental 
charges, and if a judgment rendered in such action remains 
unsatisfied for thirty days, the original subscriber shall be 
so liable. Instead of offering such stock for sale, the direct- 
ors, at the expiration of the time limited in the notice for 
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payment of such instalments^ may proceed by an action at 
law against the delinquent stockholder, and, if a judgment 
rendered against him in such action remains unsatisfied for 
thirty days, against the original subscriber, for the recovery 
of such instahnents, interest, and incidental charges. The 
delinquent stockholder or the original subscriber, as the case 
may be, upon the payment of such instalments, interest and 
incidental charges, or of the judgment therefor, shall be 
entitled to a certificate of the stock, so stamped as to indi- 
cate the payments made, and, thereupon, the original cer- 
tificate for such stock shall be void. If a judgment rendered 
in an action against the original subscriber remains unsat- 
isfied for thirty days, said stock shall be forfeited to the 
corporation, an entry of transfer to it shall be made on its 
books, and, thereupon, the original certificate shall be void. 
While the stock remains the property of the corporation, no 
dividends shall be declared nor instalments paid upon it; 
but it shall remain subject to the control of the corporation 
according to its by-laws." 

If stock issued for cash is to be paid for in full before it 
is issued " the directors may require payment of the sub- 
scriptions therefor in such proportions and at such times 
and places as they deem proper by making demand therefor 
according to the by-laws, or, in default of such by-law, by 
a notice mailed to each subscriber at least seven days before 
such subscription is payable.'^ St 1903, c. 437, § 15. 

In the following form it is assumed that the stock is all 
subscribed for and that by the articles of organization only 
a part of it was paid in before commencing business. 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that an assessment of Fifty (50%) per cent., being 
the balance of the capital stock unpaid for, be and the same is 
hereby called for and that it be paid to the treasurer of the 
company on or before the 20th day of October, 1907, and that 
the treasurer be and he is hereby authorized and directed to 
make demand therefor by notice mailed to each subscriber 
at least seven days before the subscription is payable. 
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A simple form of notice may be framed. 
In some jurisdictions receipts are given as in the following 
forms:— 

Mutual Industry Company. 

temporary receipt. 

Shares $ 

fl 

Boston, 

Received from 
Dollars, being per cent, of the amount payable upon 

subscription for stock of this company to be issued under 
the provisions of the vote of the board of directors contained 
in the circular of 

No. 207. Treasurer. 

A formal and assignable receipt will be issued in exchange 
for this temporary receipt as soon as it can be prepared. 

No. 5370. Subscription Certificate Shares. 

for the capital stock of the 
Mutual Industry Company. 

This certifies that is entitled to 

shares of $100 each, par value, of the 
capital stock of the Mutual Industry Company upon which 
per cent, has been paid to the company. 

By accepting this certificate the holder, in discharge of the 
obligation of any assignor to make such payment, agrees to 
pay to the Mutual Industry Company the remaining fifty 
per cent, in accordance with the provisions of the company's 
circular of 

Eights under this certificate are transferable as regards the 
Mutual Industry Company only by a transfer recorded on 
the books of that company. 

This certificate must be registered by the Novelty Trust 
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Company and when full paid will be exchangeable at the 
office of the treasurer for a certificate of stock. 
Boston, (date) Mutual Industry Company. - 

Registered, Treasurer. 

Novelty Tbust Company^ Registering Agent. 
By Assistant Secretary. 

payment of the bemaindeb of subsobiption. 

Due Paid Received by 

60% 

Interest on the amount payable will be paid 

at the rate of 4% per annum from until to 

the owner thereof, at the time of delivery of the stock certifi- 
cate after return of this certificate to the treasurer, 

INDOBSEMENT ON BACK. 

For value received, hereby sell, assign and set 

over to all right, title and 

interest in and to the within certificate and the subscription 
and shares of stock therein mentioned. 

Date 

Witness: — 

An official form as to the issue of capital stock under St. 
1903, c. 437, § 14, may be obtained of the Commissioner of 
Corporations. 

In regard to the payment of subscriptions under § 15, 
the directors may pass a vote, and the clerk will then send out 
a demand for payment, of which the following is offered as- 
a form: — 

To 

Conformably to the requirements of St. 1903, c. 437, § 15, 
and acts in amendment thereof and in addition thereto, 
notice is hereby given that at a meeting of the board of direct- 
ors of the Mutual Industry Company duly called and held 
on the tenth day of August, 1905, it was " Voted, that sub- 
scriptions to the capital stock of the company be payable at 



184 • BUSINESS COBPORATIONS. 

its office (state place) as follows — fifty per cent, in cash on 
or before the thirtieth day of August, 1905, and the balance 
of fifty per cent in such proportions and at such times as the 
directors may hereafter require." 

You are further notified that if you refuse or neglect to 
pay the amount hereby demanded, viz., one thousand dol- 
lars, being fifty per cent, of your entire subscription for 
twenty shares of the capital stock of the company, for thirty 
days after the time limited in this notice for payment, your 
rights of subscription may be sold by public auction or, if 
not so sold, or if a judgment rendered in an action against 
you remains unsatisfied for thirty days as provided in St. 
1903, c. 437, § 15, all amounts previously paid by you shall 
be forfeited to the corporation. 

(Date) 

A. B., Clerk of the Board of Directors. 

The following is offered as a form of notice of sale of 
rights of subscription under § 15. 

To 

Conformably to the requirements of St. 1903, c. 437, § 15, 
and acts in amendment thereof and in addition thereto, notice 
is hereby given that whereas on the thirtieth day of August, 
1905, a demand was duly made upon you to pay to the Mutual 
Industry Company one thousand dollars, being the first pay- 
ment due upon your subscription for twenty shares of its 
capital stock, and whereas you have neglected for thirty days 
after the time limited in said demand to make such pay- 
ment, all your rights of subscription for twenty shares of the 
capital stock of said company will be sold by public auction 
by the treasurer of the company on the fifteenth day of Octo- 
ber, 1905, at eleven o'clock in the forenoon at (state place). 
From the proceeds of the sale the treasurer will pay to the 
company the amount then due to it with interest and inci- 
dental charges and the balance to you upon the surrender by 
you of any certificate or other evidence of right of subscrip- 
tion which may have been given you. 

If your rights of subscription do not sell for an amount 
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sufficient to pay the amount due from you with interest and 
charges of sale^ you will be liable to the corporation in an 
action at law for the deficiency. 

(Date) C. D., Treasurer. 

Section 15 gives the treasurer authority to proceed with 
the sale by puTjlic auction. It is to be noted that no further 
action of the directors is required ; so the treasurer will keep 
a record of his doings. It is advisable that the proposed sale 
should be advertised, although the section is silent on the 
matter. 

In this section it is said, " Upon the sale of such rights 
as aforesaid, the directors shall give to the purchaser a cer- 
tificate thereof. ^^ It is to be noted that the directors are to 
give the certificate, and so it is assumed that they are to 
sign it. It is to be regretted that the language is not more 
definite. Probably the design is to give something in the 
nature of a negotiable receipt A simple form is probably 
all that is necessary. 

In regard to the payment of stock by instalments under 
§ 16 the directors will pass an appropriate vote and will then 
make demand according to the by-laws and the clerk will also 
send out notices. 

The following is offered as a form of demand for 
payment : — 

To 

Conformably to the requirements of St 1903, c. 437, § 16, 
and acts in amendment thereof and in addition thereto, 
notice is hereby given that at a meeting of the board of 
directors of the Mutual Industry Company duly called and 
held on the tenth day of August, 1906, it was " Voted, that 
an instalment of fifty dollars upon each share of the capital 
stock of the company, being fifty per cent, of the par value 
thereof, be payable on or before the thirtieth day of August, 
1905, at the company's office (state place)." 

You are further notified that if you refuse or neglect to 
pay the instalment hereby demanded, viz., one thousand 



186 BUSINESS CORPORATIONS. 

dollars, being fifty per cent, of your entire subscription for 
twenty shares of the capital stock of the company, for thirty 
days after the time limited in this notice for payment, the 
treasurer of the corporation may sell your shares of stock by 
public auction according to law; or, if not so sold, they will 
be subject to forfeiture to the corporation according to law. 

The following is offered as a form of notice of sale of 
shares under § 16. 

To 

Conformably to the requirements of St. 1903, c. 437, § 16, 
and acts in amendment thereof and in addition thereto, 
notice is hereby given that, whereas on the thirtieth day of 
August, 1905, a demand according to the by-laws and by 
notice by mail was duly made upon you to pay to the Mutual 
Industry Company one thousand dollars, being the first instal- 
ment due on your subscription for twenty shares of its capital 
stock, and, whereas you have neglected for thirty days after 
the time in said demand to make such payment, all your 
right, title, and interest in and to twenty shares of the capital 
stock of the company represented by certificate number 47 
issued to you June 16, 1905, will be sold by the treasurer by 
public auction on the fifteenth day of October, 1905, at (state 
time, place, and amount of instalment due and payable). 

Out of the proceeds of this sale, all instalments then due to 
the Mutual Industry Company will be paid to it with interest 
and incidental charges, and the balance to you, or your repre- 
sentative or assignee, upon the delivery of your certificate 
of stock number 47 to the treasurer of the company. 

In issuing certificates of stock in the case of instalments, 
the provisions of the first part of § 14 must be followed ; and 
in issuing certificates in the case of sale or in proceeding 
against delinquent stockholders, the provisions of § 16 must 
be followed. 

See further on Assessments, Chap. V., Division IV. 
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Current Business Affairs. 

The directors at their regular meetings will have to deal 
with numerous matters pertaining to the prosecution and 
enlargement of business and to the collection of claims and 
occasionally, perhaps, to the hiring of money. 

The following are offered as forms : — 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, as the sight draft, dated, etc., on Waterville & 
Crankins of Philadelphia for $3000.00 for goods sold and 
delivered, has been dishonored and no explanation therefor 
has been offered by the drawees, that W. B., the attorney of 
this company, be and he is hereby authorized and directed to 
take such action, by suit or otherwise, as he may deem best 
for the collection of the same. 

The treasurer made an oral report upon the increasing 
demand for the company^s goods in the city of New York 
and recommended the appointment of an agent to receive on 
consignment and dispose of the company's goods in that 
city. Thereupon on motion of C. D. seconded by E. F. it 
was unanimously 

Voted, that the treasurer be and he is hereby atfthorized to 
negotiate with a reliable individual, firm, or corporation in 
the city of New York as the agent of this company, for the 
sale of its goods, but that no contract therefor shall be 
executed without the authority of the board of directors first 
obtained. 

The treasurer stated that while the business of the corpora- 
tion was in a prosperous condition, many goods had been sold 
on time and ten thousand dollars was needed to meet the cur- 
rent expenses of the company and particularly to work up 
and manufacture the raw material on hand. Thereupon on 
motion of C. D. seconded by E. F. it was unanimously 

Voted, that the president and treasurer be and they are 
hereby authorized and empowered immediately to make and 
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sign with the corporate signature a promissory note for the 
sum of ten thousand dollars, payable in four months from 
date, that they procure discount of the same by such bank or 
trust company as they may deem best, the Safety National 
Bank of Boston being preferred, and that the proceeds of the 
note be used and expended for the legitimate purposes of the 
company. 

On motion of C. D. seconded by E. F. it was unanimously 

Voted, that the treasurer be and he is hereby $iuthorized 
and directed to pay the following bills, as presented to this 
meeting, viz. (here give bills for salaries and matters pertain- 
ing to current business.) 

On motion of C. D. seconded by E. F. the following vote 
was unanimously passed. 

Whereas the account of the Borax Manufacturing Corpora- 
tion against this company for $1002.07 seems excessive, now, 
therefore, it is voted, that the treasurer be and he is hereby 
authorized and directed to settle said account and claim in 
full for $750.00, and, in the event of his inability so to do, 
that the matter be placed in the hands of W. B., the counsel of 
the company, to take all proper measures to defend any action 
or suit which' may be brought for the collection of said 
account and claim. 

Special Meetings of Stockholders. 

These are called according to St 1903, c. 437, § 22, which 
is as follows : " Special meetings of the stockholders may be 
called by the president or by a majority of the directors, and 
shall be called by the clerk upon written application of three 
or more stockholders who are entitled to vote and who hold 
at least one tenth part in interest of the capital stock, stating 
the time, place and purpose of the meeting." The phrase- 
ology raises the doubt whether, when the meeting is to be 
called by the president or by a majority of the directors, the 
call is to be addressed to the clerk. We shall so assume. 
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The following call is by the president: — 

Thb Patent Fibre Company. 

Boston, Mass., July 2, 1906. 
To G. H., 

Clebk of the Patent Fibre Company, 

643 Novelty Building, 

Boston, Mass. 
Dear Sir: — 

Agreeably to the by-laws of the Patent Fibre Company, I 
hereby call a special meeting of the stockholders, to be held 
in the company's office, No. 643 Novelty Building, 842 
Equity Street, Boston, Mass., on the 6th day of July, 1905, at 
10 A. M., to deliberate and act upon (state purposes) and 
transact any and all business germane thereto properly com- 
ing before the meeting, and I hereby direct you to give 
notices of said meeting to the stockholders as required by the 
by-laws. 

Yours, etc, 

A. B., President. 

In the absence of waiver of notice (See St. 1903, c 437, 
§ 20) the clerk may frame notice to be sent to the stock- 
holders and notice to be printed on the forms given in the 
early part of this chapter as to calling the second annual 
meeting. Proper changes must, of course, be made ; and the 
provision as to closing the transfer books must be complied 
with, unless an immediate meeting is called for by waiver 
of notice. See note to Article VII. of the by-laws in Chap. II. 

Business should be transacted according to the order stated 
in said Art VII. Valuable suggestions are given in Conyng- 
ton on Corporate Management, §§ 113-120 and pp. 257-259. 

Special Meetings of Directors, 

In Art. IV. of the above by-laws (Chap. II.) provision is 
made as to the calling of special meetings. If directors hold 
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meetings at stated times, there will be little need of special 
meetings. 

The preliminaries are similar to those given above in the 
case of regular meetings. Unless specified in the call there 
should be no approval of the minutes of previous meetings, 
and the only business to be transacted is that stated in the 
call. 



CHAPTER V. 
Stock and Stockholdees. 

The terms " stock " and " shares " are used herein inter- 
changeably, as are also the corresponding words " share- 
holder " and " stockholder." 

For convenience, stock is divided into a definite number 
of equal shares, and numbers are generally attached both to 
certificates and shares, although, strictly speaking, one share 
cannot be distinguished from another. See Lowell on Trans- 
fer of Stock, § 46. Shares are personal estate. Hutchins v. 
State Bank, 12 Met. 421, 426. And somewhat resemble 
choses in action. Fisher v. Essex Bank, 5 Gray, 373, 377. 
See 1 Cook on Corps. (5th ed.) § 11. 

The rights of a stockholder are " to participate, in a certain 
' proportion, in the immunities and benefits of the corporation ; 
to vote in the choice of their officers and the management of 
their concerns; to share in the dividends of profits, and to 
receive an aliquot part of the proceeds of the capital, on 
winding up and terminating the active existence and opera- 
tions of the corporation." Fisher v. Essex Bank, supra^ 
p. 378. Field v. Pierce, 102 Mass. 263, 261. See 1 Cook 
on Corps. (5th ed.) § 11. 

The capital stock is fixed by the charter or articles of 
association. The amount so fixed when paid in by stock- 
holders is for the prosecution of the business, and for the 
benefit of creditors in case of insolvency. See Bailey v. 
Clark, 21 Wall. 284; Sanger v. Upton, 91 U. S. 56, 60; 
Williams v. Western Union Tel. Co. 93 K Y. 162, 188. 
Wlaere the issuing of new stock or the selling of treasury 
stock for the purpose of carrying an election is accompanied 
* by fraud, the election will be enjoined and the issue set 
aside. 2 Cook on Corps. (5th ed.) § 614. 

It is advisable not to have one as witness to a will in which 
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there are devises or bequests to a corporation of which he 
is a stockholder. Tucker on Wills (2d ed.), 271. Corpora- 
tions may be devisees. Ibid. 55. 

A stockholder has been held to have an insurable interest 
in the corporate property. Warren v. Davenport Ins. Co. 
31 Iowa, 464. 1 Cook on Corps. (5th ed.) § 11. 

A stockholder is incompetent as judge or juror in a case 
in which the corporation is a party. Peninsular Railway 
Co. V. Howard, 20 Mich. 18, 25. See Mass. Const. Part 1, 
Art. XXIX. ; Rev. Laws c. 176, § 28 ; Commonwealth v. 
Boston & Maine Railroad, 3 Cush. 25, 52. 

Shares may be the subject of a donatio mortis causa by 
delivery of the certificate. Grymes v. Hone, 49 N. Y. 17. 
Although no transfer is signed. Walsh v. Sexton, 55 Barb. 
251. 

It has been held that a director may use his information 
in buying and selling the stock of the corporation, and so 
long as he does not mislead the one with whom he deals, the 
transaction cannot be set aside for fraud. Carpenter v. 
Danforth, 52 Barb. 581. Commissioners v. Reynolds, 44 
Ind, 509. 

I. Scrip. 

This term is properly used in relation to dividends. See 
infra, in this chapter, notes on " Dividends." 

As a matter of practice, it is often made to apply to cer- 
tain certificate obligations issued by corporations to bridge 
over financial diflSculties. These certificates have no voting 
power, and are probably little better than promissory notes. 
Valuable points, with forms, are given in 2 Cook on Corps. 
(5th ed.) § 535. 

In England scrip is a negotiable written instrument 
entitling holder to shares and certificate upon payment of 
instalments. Rumball v. Metropolitan Bank, L. R. 2 Q. B. 
Div. 194. 

II. Fictitiously paid up Stock. 

To set the payment aside there must be some proof of 
overvaluation and that it was fraudulent Lake Superior 
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Iron Co. V. Drexel, 90 N. Y. 87, 92. New Haven Horse 
Nail Co. V. Linden Spring Co. 142 Mass. 349, 354, 355. See 
Field V. Pierce, 102 Mass. 253, 260, 261. The estimate 
fairly put upon the property at the time, and not as modified 
by subsequent events, should be considered. Coit v. North 
Carolina Gold Co. 14 Fed. Eep, 12. The question is for 
the jury; but overvaluation may be so great as to be fraudu- 
lent on its face. Douglass v. Ireland, 73 N. Y. 100, 106. 

Under the statute of 1903 the facility with which intan- 
gible property may be put in makes the issue of fictitiously 
paid up stock in many cases impossible. Such stock may, 
however, still be issued in the case of cash alleged to have 
been, but not in reality, paid in. 

III. Overissued Stock. 

Such stock is wholly void; even in the hands of a bona 
fide holder. New York Kailroad Co. v. Schuyler, 34 N. Y. 
30, 49. But such bona fide holder may recover damages 
against the corporation in tort. Same case, pp. 44, 60. 
People's Bank v. Kurtz, 99 Penn. St. 344. Perhaps a 
corporation may successfully defend an action on overissued 
stock if the certificates are not signed conformably to charter 
or by-laws. Holbrook v. Fauquier, 3 Cranch, C. C. 425. 
But see Tome v, Parkersburg Railroad Co. 39 Md. 36. 

It has been held that the oflScers are liable, for stock fraud- 
ulently certified by them, to immediate and also to subse- 
quent purchasers in good faith. Bruff v. Mali, 36 N. Y. 
200. " The ground on which a corporation is held liable 
to a bona fide purchaser for value of false certificates of its 
stock issued under its seal, signed by the proper 'officers, and 
apparently genuine, is that the certificates are statements by 
the corporation of facts which it is its duty to know, and 
which cannot well be known to the purchaser." Allen v. 
South Boston Railroad, 150 Mass. 200, 204. " The defend- 
ant cannot be compelled to issue new certificates, or to 
recognize the old ones as valid, because to do so would cause 
an overissue of its capital stock, but it is liable in damages," 
Same case, p. 207. The president of a corporation, not the 

13 
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officer to issue certificates, his duty being merely to affix 
his signature thereto, had access to its blank certificate- 
book and seal and issued forged certificates away from its 
offic6. He had, with knowledge of the corporation, been 
guilty of previous misconduct in transferring shares stand- 
ing in his name to a third person. It was held that the cor- 
poration was not liable for the president's act. Hill v. Jewett 
Publishing Co. 154 Mass. 172. On page 178 of this case 
appears the following : " In the cases heretofore determined 
by this court, where a corporation was held responsible for 
the fraudulent issue of shares, the certificates were in fact 
signed by the proper officers whose signatures were required, 
and there was carelessness on the part of the president in 
leaving with the treasurer certificates signed in blank by 
himself, and also carelessness on the part of other officers 
of the company. Allen v. South Boston Kailroad, 150 Mass. 
200." See Farrington v. South Boston Railroad, 150 Mass. 
406; Moores v. Citizens' Bank, 111 U. S. 156; 2 Thompson 
on Corps. § 2046; 1 Cook on Corps. (5th ed.) §§ 291- 
298. As to criminal provisions in case of unauthorized and 
fraudulent issue of stock and as to false entries in books 
of corporations, see Rev. Laws, c. 208, §§ 56-58. 

It is said that the vendor of overissued stock is not liable 
in the absence of fraud. People's Bank v. Kurtz, 99 Penn. 
St. 344. See Windram v. French, 151 Mass. 647. 

Voting or transferring such stock or payment of dividends 
thereon may be enjoined in equity. Kent v. Quicksilver 
Mining Co. 78 IST. Y. 159. 

It has been held that where a subscriber has paid an 
instalment on his subscription, he may rescind and recover 
back even if he knew that the issue was illegal. Spring Co. 
V. Knowlton, 103 TJ. S. 49. See Reed v, Boston Machine 
Co. 141 Mass. 454. 

Innocent transferees have plainly no protection in the case 
of overissue, as they have no access to the transfer book and 
stock ledger in order to ascertain the title of their trans- 
ferrers. But it is the duty of the president or treasurer 
immediately on discovery to warn the public by advertise- 
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ment that certain certificates (specifying the number of 
each certificate and of the shares regresented by it) are over- 
issues and void. In 1886 the following notice signed by the 
president of the railroad company was posted in the Boston 
Stock Exchange. 

South Boston Railroad. The undersigned feels it his 
duty to inform the public that the following named certifi- 
cates of the capital stock of the South Boston Railroad 
Company are overissues of the capital stock and claimed to 
be illegally issued and void: 2579, 2695, 2696, 2734, 2735, 
2990, 2991, 2997, 3060, 3090. 

In the case of New York Railroad Co. v. Schuyler, 34 
N. Y. 30, 38, a stock ledger was kept, " in which each share- 
holder was credited with the shares transferred to him and 
debited with those transferred by him, and in a separate 
column in each stockholder's account was entered the number 
of shares represented by each certificate issued to him and 
the number of the certificate, and when a certificate was 
surrendered, a line was drawn through this entry, so that 
the uncancelled charges in the certificate column indicated 
the amount of each stockholder's stock represented by out- 
standing certificates, and by a comparison of the aggregate 
of such charges with the aggregate balances of every stock- 
holder's account, any overissue of certificates would be made 
to appear." 

The advisability of employing a trust company as trans- 
fer agent and registrar of transfers is obvious. In the case 
of change, a notice like the following may be published : — 

OFFICE OF THE MUTUAL INDUSTRY COMPANY. 

This is to give notice that at a regular meeting of the 
board of directors of the Mutual Industry Company, held 
in the city of Boston, March 1, 1905, the Marshall Trust 
Company of Boston was elected transfer agent, vice X. C. 
resigned, and registrar of transfers, vice B. Q. resigned, 
resignations to take effect in each case May 15, 1905. 
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Stock certificates for transfer and registration should be 
presented on and after May 15, 1905, to the Marshall Trust 
Company, 914 Scotland Street, Boston, instead of to Room 
14, 607 Wayland Street, Boston, as theretofore. 

H. B., Clerk. 

See further on overissued stock notes under "Genuine- 
ness of Signature," infra. 

IV. Assessments. 

It has been held — 

That no call is necessary if the promise in the subscrip- 
tion is to pay upon a certain day. Estell v. Knightstown 
Co. 41 Ind. 174, 178, 179. Or if by statute or charter the 
subscription becomes payable at a specified time. Phoenix 
Warehousing Co. v. Badger, 67 N. Y. 294, 300. Stock- 
holders often pay in the money without notice. See Poole's 
case, L. R. 9 Ch. D. 322. 

That in case of insolvency a court of equity may order 
unpaid subscriptions to be paid to a receiver without making 
a call. Hatch v. Dana, 101 U. S. 105. 

That the call must be made on all stockholders alike. 
Pike V. Bangor Railroad Co. 68 Me. 445. 

That the call cannot be made by directors de facto. Peo- 
ple's Mutual Ins. Co. v. Westcott, 14 Gray, 440. Contra, 
Steinmetz v. Versailles Turnpike Co. 57 Ind. 457, 459. 
And there must be a quorum at the meeting authorizing the 
call. Pierce v. Grand Rapids Railroad, 13 Ind. 58. 

That interest runs from the time when the call is due. 
Gould V, Oneonta, 71 N. Y. 298. See 1 Cook on Corps. 
(5th ed.) § 112. 

See further on Assessments the last part of Chap. IV. 

V. Stock-Books, Transfers, etc. 

The stock-books of a corporation are the certificate book, 
the transfer book, and the stock ledger. 

On the stub of the certificate book is given the name of 
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the owner, the amount of shares, the date, etc. It is common 
to attach a canceled certificate to the old stub. 

In the' transfer hook are entries identical with the trans- 
fers on the backs of canceled certificates. 

" Where the company does not keep a transfer book, the 
transfer of stock is complete when the owner of stock trans- 
fers the certificate on the back and delivers it to the secretary 
in order that a new certificate may be issued to the trans- 
feree. In fact the usefulness of a transfer book may well be 
doubted, and unless the statutes require it there is a strong 
argument in favor of abolishing it. Probably the transfer 
book, and the power of attorney on the back of certificates of 
stock, and the provision in the certificate of stock that it 
can be transferred on the books of the company only in per- 
son or by duly authorized attorney, might be abolished with- 
out harm. In these days a sale and assignment of the cer- 
tificate of 8t6ck should be sufficient to warrant a corporation 
making a transfer on its corporate books upon the presen- 
tation of the old certificate so assigned. The fact is that 
the transfer on the transfer book is a mere repetition of the 
transfer on the back of the certificate of stock, and as the 
stock ledger can be posted directly from the canceled certifi- 
cates of stock, the transfer book might well be abolished. 
A stock journal might be convenient to show the daily trans- 
fers. The certificate of stock book, the stock journal and 
stock ledger would then correspond to the day-book, journal 
and ledger in ordinary book-keeping. But in these days, 
when it is the rule to issue certificates of stock, and a trans- 
fer thereof transfers the equitable title to the stock itself in 
all the States, and the legal title in most of the States, every 
legal and equitable right can be preserved as well without 
a transfer book and power of attorney as with them. The 
practical result would be the saving of transfer books and 
much book-keeping. Many small corporations in these days 
do not keep any transfer book at all, and yet they experience 
no difficulty in transferring stock." 2 Cook on Corps. (6th 
ed.) § 382. 

As to the stock ledger it is said in Craig v. Hesperia Co. 



198 



BUSINESS CORPORATIONS. 



113 Cal. 7, 12: " The keeping of a stock-book, in which tho 
original issue and all subsequent transfers must be entered, 
enables the holder or purchaser to trace his shares back to the 
original issue by the numbers of the different certificates, and 
thus identify the shares upon which any assessment has been 
made, and enables him to ascertain with certainty, in connec- 
tion with the other records of the corporation relating to 
assessments and delinquent sales, whether his shares are free 
from liens or liability in favor of the corporation, and, in 
the same manner, enables the corporation to enforce its delin- 
quent assessment upon the shares liable therefor, no matter 
how many transfers have been made subsequent to the assess- 
ment, each transferee taking the legal title, but subject to the 
assessment, just as the grantee of the legal title to land 
takes it subject to all valid liens." 

On succeeding pages are given the following forms: — 

Temporary receipt to be exchanged for certificates when 
ready, and assignment thereof. 

Stock certificate with stub. 

Assignment of stock certificate. 

Transfer book. 

Stock ledger. 

In the case of preferred stock proper changes must be 
made. 

Treasurer's Receipt. 



m. 1 
Shares, 100 



Amount 10,000 



Name 



J. C. 



No. 1 



Shares 100 



PATENT FIBRE COMPANY. 

Treasurer's Receipt 
$10,000.00 

This is to certify that J. C. has paid into 
the treasury of the Patent Fibre Company 
the sum of Ten Thousand Dollars, in full 
for One Hundred Shares of the Capital 
Stock of the company, certificates for which 



STOCK AND STOCKHOLDERS. 



199 



Date 

May 9, 1905 



will be duly and properly issued to the 
order of said J. C. when ready, upon sur- 
render of this certificate. 

G. H., Treasurer. 

Boston, Mass. 

May 9, 1905. 



ASSIGNMENT OF TBEASUBES 8 BECEIPT. 

For value received, I hereby sell, assign, set over, and 
transfer to E. B. of Boston, Massachusetts, the within receipt 
and the payments thereby evidenced and do hereby authorize 
and direct the clerk of the Patent Fibre Company to issue 
to the order of my said assignee, in my place and stead, the 
One Hundred Shares of Stock of that company called for 
by the within receipt and for which payments thereof were 
made. 

J. C. 
Boston, Mass. 

June 1, 1905. 

In presence of 
E. P. 



Stock Cektificate with Stub. 



Certificate No. 17 
For 100 shares 
Dated May 12, 1905 
Issued to 

Jabez Jones 
1195 Sampson St 
Boston 
Issued against 
surrendered certifi- 
cate No. 11 



No. 17 



100 shares 



Received the 
above certificate 



Incorporate^ under the laws of 
Massachusetts. 

cektificate of common stock. 

THE MUTUAL INDUSTRY COMPANY. 

Capital Stock $100,000.00. 

This is to certify that Jabez Jones 
of etc. is the owner of One Hundred 
Shares of the Capital Stock of the 
Mutual Industry Company, full-paid 
and non-assessable, transferable only 
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this 13th day of 
May, 1905. 

Jabez Jones 



Certificate No. 17 
cancelled 190 

Certificates issued 
in its stead as 
follows : — 



No. 
No. 
No. 



for 

ii 



Share 

u 
ii 



on the books of the company by said 
Jabez Jones in person or by duly au- 
thorized attorney, upon the surrender 
of this certificate properly indorsed. 

In witness whereof, the Mutual 
Industry Company has caused its seal 
to be hereto aiSxed and this certificate 
to be executed by its president and 
treasurer this twelfth day of May, 
1905. 

R. Y., President. 
K. P., Treasurer. 
(Corporate Seal.) 

Shares $100.00 each. 



ASSIGNMENT OF STOCK CERTIFICATE. 

For value received, I hereby sell, assign, set over, and 
transfer unto William Kane of Boston, Massachusetts, One 
Hundred Shares of the capital stock represented by the 
within certificate, and do hereby irrevocably constitute and 
appoint Jackson Williams my attorney to transfer the said 
stock on the books of the within-named company, with full 
power of substitution in the premises. 

Jabez Jones. 
Dated June 2, 1905. 

In presence of 

David Vane. 



Transfer Book. 



Ledger Folio 29. 



Transfer No. 114. 



THE PATENT FIBRE COMPANY. 

For value received, I hereby sell, assign, set over, and 
transfer to E. L. of Boston, Massachusetts, One Hundred 
(100) Shares of the capital stock of the above-named com- 
pany now standing in my name on its books and represented 
by surrendered certificates, Nos. 67 and 213. 
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Witness my hand and seal this 10th day of June, 1905, 
at Boston, Massachusetts. 

J. C. (l. s.) 
New Certificates Nos. 335, 336. 
Issued to E. L. 
Ledger Folio 32. 

STOCK LEDGER 
R. L., Boston, Mass. 



Date. 


To Whom 
Tranft- 
ferred. 


Certificate 
Numbers. 


Num- 
ber of 
Shares. 


Date. 


From Whom 
Transferred. 


FuUPaid 
or What 
Part Paid. 


Cer^ 
tiilcate 
Num- 
ber. 


Num- 
ber of 
Shares. 


Surren- 
dered. 


Beia- 
raed. 


1904 
July 22 
Sept. 6 

1906 
Jan. 30 


A. B. 
CD. 

Balance 


28 
75 


76 

84 


10 
10 

130 


1904 
May 14 
Not. 20 

1906 
Jan. 12 


Original issue 
B.F. 

0. H. 


Full paid 

(( 14 
(i U 


28 
112 

191 


60 
80 

20 




150 


160 




1905 
Feb. 1 . 
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We observe — 

That a certificate is not stock but evidence of it. Burr 
V. Wilcox, 22 K Y. 551. See Craig Silver Co. v. Smith, 
163 Mass. 262, 264. And it has been held that one may 
sell shares by bill of sale before certificates are issued, and 
the vendee pays assessments laid after the transfer. Brigham 
V. Mead, 10 Allen, 245. " No stock shall be at any time 
issued unless the cash, so far as due, or the property, ser- 
vices, or expenses for which it was authorized to be issued 
has been actually . received or incurred by, or conveyed or 
rendered to, the corporation; and the president, treasurer, 
and directors shall be jointly and severally liable to any 
stockholder of the corporation for actual damages caused to 
him by such issue." St. 1903, c. 437, § 14. If the presi- 
dent, treasurer, and directors are of the " dummy " kind, 
the recovery of " actual damages " will prove a problematical 
proposition. 

That a stockholder may demand and receive a certificate. 
Chester Glass Co. v. Dewey, 16 Mass. 94, 101. 
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That without a certificate he can transfer his stock. Brig- 
ham V. Mead, 10 Allen, 246, 247. See Mitchell v. Beckman, 
64 Cal. 117, 121. 

That if the corporation refuse to give a certificate where 
the subscription is properly entered into, a subscriber may 
bring a bill for specific performance. Ferguson v. Wilson, 
L. R. 2 Chan. App. 77. Or may recover in assumpsit the 
value of the shares at the time of demand. Wyman v. 
American Powder Co. 8 Cush. 168, 180. Or in tort. Hus- 
sey 17. Manufacturers' Bank, 10 Pick. 415, 423. 

That generally mandamus will not lie to compel a rail- 
road corporation to register a transfer. Stackpole v. Seymour, 
127 Mass. 104. See Murray v. Stevens, 110 Mass. 95; 
Gardner v. Templeton St. Ky. 184 Mass. 294. But a bill 
in equity will. lasigi v. Chicago Bailroad Co. 129 Mass. 46. 

That it has been held that if a subscriber fails to perform 
his part of the stipulation, the corporation may treat his 
subscription as abandoned, and allow another to take the 
shares. Perkins v. Union Button Hole Co. 12 Allen, 273. 

That it has been held that a person in whose name stock 
is recorded on the books is liable as stockholder, although 
he holds stock belonging to another. Crease v. Babcock, 10 
Met. 525, 545. Holyoke Bank v. Bumham, 11 Cush. 183^ 
187. 

That ft simple form of certificate is all that is required. 
And, to obviate the necessity of the transferrer's going to 
the office of the corporation to sign the stub, a form of trans- 
fer with power of attorney should be printed on the back 
of the certificate. The death of the transferrer before use 
does not revoke the power. United States v. Cutts, 1 Sum- 
ner, 133, 140. 

That it is customary and legal for the owner to simply 
sign the transfer and power, and to deliver the certificate 
without writing in names of transferee and attorney. Hol- 
brook v. New Jersey Zinc Co. 57 N. Y. 616, 623.' Sewall 
V. Boston Water Power Co. 4 Allen, 277. Any purchaser 
may insert his own name as transferee and the name of 
another as attorney. Kortright v. Buffalo Commercial Bank, 
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20 Wend. 91; Matthews v. Massachusetts National Bank, 
1 Holmes, 396, 405. But it is customary and convenient 
for the registry clerk to fill in his own name as attorney. 

That a seal was held not to be necessary to a transfer of 
stock in an insurance company. Quiner v, Marblehead Ins. 
Co. 10 Mass. 476. And it has been held to be unnecessary 
in case of manufacturing companies. Atkinson v, Atkinson, 
8 Allen, 15, 19. For the case of a foreign corporation, whose 
by-laws required a seal to all transfers, see Bishop v. Globe 
Co. 135 Mass. 132. 

That a by-law requiring " the transfer of the stock to be 
made only at the office personally or by attorney, and with 
the assent of the president," is void. Sargent v. Franklin 
Ins. Co. 8 Pick. 90, 96. For a case where formalities had 
been complied with, though the corporation refused registry 
on the ground that they had not been complied with, see Bond 
V. Mount Hope Iron Co. 99 Mass. 505. 

That certain corporations, generally trust companies, are 
often authorized by charter to transfer shares according to 
regulations of the by-laws adopted by the stockholders. See 
St. 1887, c. 42, § 14. 

We propose to give briefly a few points relative to the 
actual duties of the corporation when a certificate is pre- 
sented for transfer: — 

Corporation. 

When a corporation becomes the owner of its own stock, 
it is advisable to create a trust and have the certificate read 
conformably to it. See notes in Chap. III. When one 
corporation purchases stock in another, the certificate will 
stand in the name of the purchasing corporation. See notes 
in Chap. III. 

Oenuineness of Signature. 

" When a transfer of its stock is presented to a corporation, 
it is bound at its peril to see that it is a genuine transfer by 
one who has the power of disposition over the stock." Crocker 
V. Old Colony Railroad, 137 Mass. 417, 418, and cases cited. 
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And this is so where the assignment is accidentally altered so 
as to assign all the shares, although originally conveying a 
part. Sewall v. Boston Water Power Co. 4 Allen, 277. So 
where certificates are taken without owner's knowledge and 
conveyed by forged power of attorney. Pratt v. Taunton 
Copper Co. 123 Mass. 110. See Holden v. Metropolitan 
Bank, 151 Mass. 112. And in such cases of forgery the 
corporation may be compelled to replace the stock by pur- 
chasing similar shares in the market. Pratt v. Boston & 
Albany Railroad, 126 Mass. 443. And purchasers without 
notice after registry are protected. Machinist's Bank v. 
Field, 126 Mass. 345. But the person who presents the 
forged power, upon the faith of which the new certificate 
is issued to him, is liable to the corporation, although he acts 
in good faith. Boston & Albany Railroad Co. v. Richardson, 
135 Mass. 473. 

It is, however, important to note that " when a transfer 
by one who has the full power to transfer is presented, the 
corporation has the right to act upon it, and it is not its 
duty to inquire into the purposes of the parties, or to inves- 
tigate the question whether the transaction is in good faith 
or is fraudulent" Crocker v. Old Colony Railroad, supra, 
p. 419. 

It has been held that if a corporation allows a transfer to 
be registered without the old certificate being surrendered, 
it is liable to a purchaser without notice of the outstanding 
certificate. Cushman v. Thayer Manuf. Co. 76 N. Y. 365. 
See further on this subject " Overissued Stock,'* supra. 

Infants. 

There is a good deal of law, chiefly English, to the effect 
that an infant's purchase of stock is voidable, and that upon 
coming of age he may elect to affirm or disaffirm. The 
duty of the corporation probably is to allow the transfer on 
the books, even if the infancy of the transferee is known to 
it. See Lowell on Transfer of Stock, p. 245. 1 Cook on 
Corps. (5th ed.) §§ 250, 318. 
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Married Woman. 

She has full power to purchase or contract. Bev. Laws, 
c. 158. 

TriLstee. 

If without inquiry a corporation issues a new certificate 
to one when, by the form of the original certificate or other- 
wise, it has notice that he is not the absolute owner, it is 
liable to the rightful owner, if injured, without proof of 
fraud or collusion. * And it is sufficient notice to the corpora- 
tion if the certificate reads " trustee." Loring v. Salisbury 
Mills, 125 Mass. 138, 160, 151, 152. See Loring v. Brodie, 
134 Mass. 453 ; Tuttle v. First ISTat. Bank, 187 Mass. 533. 

As to an executor acting as trustee having the power to 
make a valid transfer, see Jones v. Atchinson Bailroad, 150 
Mass. 304. 

In this State a trustee can invest in stocks. Tucker on 
Wills (2d ed.), 216 et seq. But to vary the investments he 
must be authorized by the instrument of trust, or by the 
probate court It is the duty of the corporation to examine 
the instrument, and if it contains no power of sale (see 
Tucker on Wills (2d ed.), pp. 192-196, 216-219), to de- 
mand a copy of the order of the probate court; but it is 
not entitled to retain any probate copies. Bird v. Chicago 
& Burlington Eailroad Co. 137 Mass. 428. The common law 
rule seems to be that the trustee is liable as though he were 
the absolute owner of the stock. 1 Cook on Corps. (5th ed.) 
§§ 245, 246, 322, 325-327. It is to be noted that § 64 of 
Eev. Laws, c. 110, was repealed by St. 1903, c. 437, § 95. 

The certificate should read " trustee for A. B. etc., under 
the will of C. D. etc." If it reads " trustee " alone, the 
corporation cannot safely make a transfer without a bond 
of indenmity, as the same man may be trustee under various 
instruments, and there is nothing on the face of the cer- 
tificate to show to which trust the certificate belongs. 

If there are two or more trustees, they should all sign. 
Bohlen's Estate, 75 Pa. St. 304. And if one or more dies 
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or becomes incapable of acting, a successor or successors 
should be appointed before a transfer is allowed. See Tucker 
on Wills (2d ed.), p. 215. 

The trustee should show his full title in his signature. 
In case of the trustee's death many require the executor 
or administrator of the deceased trustee to sign the certificate. 
Such executor or administrator often temporarily takes charge 
of the assets ; but our laws provide that " the executor of an 
executor shall not, as such, administer on the estate of the first 
testator." Eev. Laws, c. 136, § 9. The advisable course 
is for the executor or administrator to sign to prevent all 
question ; but that such signature is not absolutely essential, 
appears from the fact that in case of declination, resigna- 
tion, death, or removal, the new trustee shall have and exer- 
cise the same powers, etc., as if originally appointed, the 
trust estate shall vest in him, and proper conveyances may 
be ordered to be made to him. Rev. Laws, c. 147, §§ 5, 6. 
See Parker v. Converse, 5 Gray, 336, 341. 

As to the remedy against the corporation being in equity, 
see Loring v. Salisbury Mills, 125 Mass. 138. 

Ouardian. 

A guardian has no title to the property of his ward. See 

Tucker on Wills (2d ed.), p. 250. " Stock, therefore, should 

be registered in the name of the ward, and the certificate 

should be taken out in his name ; but the transfer should be 

signed by the guardian, describing himself as guardian.'^ 

Lowell on Transfer of Stock, § 40. See Atkinson v. Atkinson, 

8 Allen, 15; O'Herron v. Gray, 168 Mass. 573. See also 

notes above under " Trustee." 

« 

Executor and Administrator. 

Properly new certificates should be issued to executors or 
administrators until the estate is divided, although it is com- 
mon to leave the certificates in the name of the testate or 
intestate. See Jones v» Atchinson Railroad, 150 Mass. 304. 

Practically the executor or administrator has full power 
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to sell, although the administrator in all cases, and the exec- 
utor, if the will confers no power, should theoretically obtain 
permission of the probate court. See Tucker on Wills (2d 
ed.), 188. 

In this State'the corporation seems to be protected, as when 
the transfer is by one having power to transfer, it is not the 
corporation's " duty to inquire into the purposes of the par- 
ties, or to investigate the question whether tiie transaction is 
in good faith or is fraudulent.'' Crocker v. Old Colony 
Railroad Co. 137 Mass. 417, 419. The corporation is not 
'^ bound to see to the application of the proceeds, much less 
to decide, as a matter of fact, and at their own peril, what 
are the wants of the widow, or any other legatee." Hutchins 
17. State Bank, 12 Met. 421, 423. 

But, as observed, the corporation must see that the transfer 
is genuine, and it would be responsible in permitting a 
fraudulent transfer of which it had full notice. 

Miscellaneous Parties. 

The rights of principal and agent, dummies, lunatics, 
assignees in bankruptcy, etc., partners, life tenants, etc., are 
stated in 1 Cook on Corps. (5th ed.) §§ 249, 253, 320, 321. 

Pledged Stock. 

Stock may be mortgaged, although it is rarely done ; " it is 
considered to be more in accordance with the intention of the 
parties to treat it as a pledge than as a mortgage," as by the 
mortgage a general, while by a pledge a special, property 
passes. Newton v. Fay, 10 Allen, 505, 506, 507. 

The pledgee may fill in the blanks and take out new cer- 
tificates. Day V. Holmes, 103 Mass. 306, 310. See Fay v. 
Gray, 124 Mass. 500; Fitchburg Savings Bank v. Torrey, 
134 Mass. 239. 

Section 38 of Rev. Laws, c. 109, was repealed by Sts. 1903, 
cc. 423 and 437, and the following was substituted, which 
appears in St. 1903, c 423, § 1, and St. 1903, c. 437, § 28 : 
" A pledgee of stock transferred as collateral security shall bo 
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entitled to a new certificate if the instrument of transfer 
substantially describes the debt or duty which is intended 
to be secured thereby. Such new certificate shall express on 
its face that it is held as collateral security, and the name 
of the pledgor shall be stated thereon, who alone shall be 
liable as a stockholder, and entitled to vote thereon." See 
Taft V. Church, 162 Mass. 527; J. H. Wentworth Co. v. 
French, 176 Mass. 442. 

The design of the old statute was to enable a pledgee to 
hold stock without liability for debts of the corporation or to 
taxation for the property. It did not exclude other methods 
of conveying stock as collateral, and when shares were trans- 
ferred by an instrimient absolute in its terms, parol evidence 
was admissible in equity to show that the transfer was made 
only as collateral security for a debt Newton v. Fay, supra. 
But to escape liability the pledgee should see that the certifi- 
cate is worded conformably to the statute ; otherwise, in case 
of absolute transfer, he will be liable as stockholder. John- 
son V. Somerville Dyeing Co. 15 Gray, 216, 219; Barre 
National Bank v. Hingham Manuf. Co. 127 Mass. 563, 571. 

As to holder of pledge giving notice of intention to sell, 
see Rev. Laws, c. 198, §§ 8-10. 

As to penalty in case of unauthorized sale of collateral 
security before debt is due, see Rev. Laws, c. 208, § 71. 

Attached Stock. . 

Shares or interest of a stockholder may be attached by 
leaving an attested copy of the writ and of the return of the 
attachment with the clerk, treasurer, or cashier; if none, 
with any officer or person having at the time the custody of 
the books and papers of the corporation. Rev. Laws, c. 167, 
§ 66. Such shares or interest with all dividends thereafter 
accruing shall, except as otherwise provided in c. 109, § 36, 
be held as security to satisfy the final judgment. Rev. Laws, 
c. 167, § 67. As to successive attachments, see Rev. Laws, 
c. 177, § 45. The above § 36 of c. 109 was repealed by St. 
1903, c 437, and § 28 of this last named statute (see also St. 
1903; c. 423, § 1) is as follows: — 
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" The delivery of a certificate of stock by the person named 
as the stockholder in such certificate or by a person entrusted 
by him with its possession for any purpose to a bona fide 
purchaser or pledgee for value, with a written transfer 
thereof, or with a written power of attorney to sell, assign 
or transfer the same, signed by the person named as the 
stockholder in such certificate, shall be a sufficient delivery 
to transfer title as against all persons ; but no such transfer 
shall affect the right of the corporation to pay any dividend 
due upon the stock, or to treat the holder of record as the 
holder in fact, until it has been recorded upon the books of 
the corporation, or until a new certificate has been issued to 
the person to whom it has been so transferred. Such pur- 
chaser, upon delivery of the former certificate to the treasurer 
of the corporation, shall be entitled to receive a new certifi- 
cate. Stock shall not be transferred upon the books of the 
corporation, except as provided in section sixteen, if any in- 
stalments thereon remain overdue and unpaid." 

The transfer of the certificate passes title as against all 
parties, including attaching creditors. Andrews v. Worcester 
E. R. Co. 159 Mass. 64. Clews v. Friedman, 182 Mass. 555. 
Whether a previously attaching creditor would have any 
remedy to prevent the transfer of a certificate after an attach- 
ment, qucBve. Same case. 

If the officer exhibits the writ to the officer of the company 
who keeps the records, and requests a certicate of the number 
of the shares or amount of the interest of the defendant, the 
officer of the company shall give it. If he refuses or gives 
a false certificate, he is liable for double the amount of all 
damages occasioned, unless the judgment is satisfied by the 
original defendant. Rev. Laws, c. 167, § 68. 

Executors may be chargeable on trustee process for shares 
not required to pay debts, and must, on final judgment, on de- 
mand by officer, transfer the shares, as the by-laws require, 
into the name of the legatee to be taken on execution. Van- 
tine V. Morse, 104 Mass. 275. See New England Ins. Co. 
V. Chandler, 16 Mass. 275; Cooke v. Hallett, 119 Mass. 148. 

The statutes above cited owe their origin to the St. of 

14 
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1804, c. 88. It was held in 1855, in Fisher v. Essex Bank, 
5 Gray, 373, that bank shares made by charter, " transferable 
only at its banking-house and on its books," could not be trans- 
ferred as against a creditor of the vendor, who attached ihem 
without notice of transfer, by a delivery of the certificates, 
together with an assignment and blank power of attorney 
from the vendor to the vendee, even if notice of such transfer 
was given to the bank before attachment. 

But it was held in 1880, in Boston Music Hall v. Cory, 
129 Mass. 435, that a sale of stock is valid against a subse- 
quent attaching creditor of the seller, no transfer being made 
on the books, in the absence of provision of statute, or in the 
charter, requiring such transfer. 

Central National Bank v. Williston, 138 Mass. 244, traces 
the development of the statutes relating to transfer of shares, 
etc., and then states on p. 247 that " the inference from 
this course of legislation, that the record of the transfer of 
stock required by statute is for the benefit of attaching cred- 
itors, is strengthened by the action of the Legislature at its 
session next after the decision of '^ Boston Music Hall v, 
Cory, supra, in the enactment of the St of 1881, c. 302. 
See St. 1903, c. 437, § 28, cited above. 

It was held in Newell v. Williston, 138 Mass. 240, that a 
letter notifying the president that the writer held the certifi- 
cates, and requesting that the stock be transferred to him on 
the books, which letter was pinned to the stub, did not, 
together with a memorandum written on the stub as follows : 
" Memo. Held by W. A. Newell. See letter," constitute 
a record of an assignment within the meaning of Rev. Laws, 
c. 109, § 36; c. 110, § 28. 

The next liberal statute was that of 1884, c. 229, now 
largely incorporated in St. 1903, c. 437, § 28. See Russell v. 
American Bell Co. 180 Mass. 467. See also Rogers v. But- 
ton, 182 Mass. 187. Clews v. Friedman, 182 Mass. 555. 
This statute was held "not declarative of the meaning of 
former acts, but the establishment of a new rule, showing a 
change of legislative intention." Central National Bank v. 
Williston, supra, p. 247. A loaned his stock to B, to whom 
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a new certificate was issued. In a few days, B, having signed 
the transfer in blank on the new certificate, delivered it to A. 
Subsequently the stock having been attached, in an action 
against B, was sold on execution. Held that A was a bona 
fide purchaser for value, was entitled to a certificate, and that 
the purchaser at the execution sale should be restrained from 
interfering with the issue of such certificate. Andrews v. 
Worcester R. R. Co. 159 Mass. 64. It was held in Clews v, 
Friedman, 182 Mass. 555, that the delivery of a stock certifi- 
cate to a bona fide purchaser, together with a written transfer 
thereof signed by the o\vner on the back, gave to the purchaser 
a good title against a previously attaching creditor. 

Provision is made by Rev. Laws, c. 177, §§ 46-51, as to 
levy on corporate shares. As to levy on corporate shares for 
taxes, see Rev. Laws, c. 13, §§ 20, 23. As to a foreign cor- 
poration failing to pay the tax being enjoined in equity from 
doing business here until tax is paid, see St. 1902, c. 349. 

Corporate Lien. 

Sometimes it is regarded as desirable that a corporation 
should have a lien upon the shares of its stockholders for 
debts due to it from them. There is no such lien at common 
law. 

Such lien given by statute or charter would, doubtless, be 
good, and some authorities also hold, if given by by-law. But 
the advisability of bringing the by-law to the notice of the 
purchaser is apparent. See Nesmith v, Washington Bank, 
6 Pick. 324; Plymouth Bank v. Bank of Norfolk, 10 Pick. 
454. The better way is to print the by-law on the certificate. 

That there is no implied lien in the case of an insurance 
company, see Sargent v. Franklin Ins. Co. 8 Pick. 90, 99. 
" While a corporation ordinarily has no lien on the shares 
of a stockholder who is indebted to it, it may set oflF the divi- 
dends of a stockholder against his debt. Sargent v. Franklin 
Ins. Co. 8 Pick. 90. Massachusetts Iron Co. v» Hooper, 7 
Cush. 183." Merrill v. Cape Ann Granite Co. 161 Mass., 
212, 218. 



212 BUSINESS COBPOBATIONS. 

Whether the by-law can create a lien on the shares as 
against a creditor of the stockholder, qiuBre, Nesmith v. 
Washington Baiik, supra. Plymouth Bank v. Bank of Nor- 
folk, supra. 

If the law of a State under which a corporation is organ- 
ized gives it such a lien, the latter is a good defence to an 
action here against the corporation by one to whom a share- 
holder has transferred his stock, and there can be no waiver 
of the lien by an unauthorized agent Bishop v. Globe Co. 
135 Mass. 132. 

Though there is doubt as to the validity of a by-law, yet 
if one is regarded as desirable, a form like the following may 
be used: — 

No stockholder indebted or liable to the company shall be 
allowed to transfer his or her shares, whether or not the debt 
be due and the liability have accrued at the time when the 
transfer is demanded, without the written consent of a 
majority of the directors. And this provision shall be printed 
in full upon every certificate of stock issued by the company. 

• 

VI. Dividends. 

We observe of dividends in general, and especially of 
cash dividends — 

That " money earned by a corporation is corporate prop- 
erty, and not the separate property of the stockholders, un- 
less and until distributed among them by the corporation. 
In the absence of any restraining statute, the corporation 
may treat it and deal with it, either as an increase of its 
property or as profits of its business." Gray, C. J., in Eand 
v. Hubbell, 115 Mass. 461, 474. But when declared and due 
it is the absolute property of the stockholder. Oliver v. 
Washington Mills, 11 Allen, 268, 273. And to enforce 'suit 
for dividend declared, the stockholder should make demand. 
Scott V. Central Railroad, 52 Barb. 45, 72. Perhaps com- 
mencement of the action is sufficient demand. 

That after a dividend has been duly declared by a vote 
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of the directors of a corporation, but payable at a future' 
time, the vote c^n be rescinded at a subsequent meeting of 
the directors held before the time at which the dividend 
becomes payable according to the vote, if the fact that the 
dividend has been declared has not been made public, or in 
any manner communicated to the stockholders, and no fund 
has been set apart for the payment of the dividend. Ford 
V. Easthampton Kubber Co. 158 Mass. 84. As to a dividend 
in case of taxation, see Boston & Lowell Eailroad v. Com^ 
monwealth, 100 Mass. 399. 

That the declaration of dividends depends upon the dis- 
cretion of the directors; and the courts will not interfere 
unless the directors are guilty of fraud, neglect of duty, or 
abuse of discretionary powers. Williams v. Western Union 
Tel. Co. 93 N. Y. 162, 190-193. Barnard v. Vermont Eail- 
road Co. 7 Allen, 512. 

That dividends must be paid from net profits, and the 
corporation will be enjoined if the attempt is made to dis- 
tribute any part of its capital stock as a dividend. See 
Lockhart v. Van Alstyne, 31 Mich. 76, 80, 81. As to juris- 
diction in case of a foreign corporation, see Williston v. 
Michigan Southern Eailroad Co. 13 Allen, 400. And gen- 
erally the judgment creditor proceeds in equity for himself 
and other creditors against stockholders to whom dividends 
have been unlawfully paid out of capital stock. Hastings 
V. Drew, 76 N. Y. 9. " Net profits," in the case of railroad 
companies, are generally arrived at in this way : " net earn- 
ings " are gross receipts less general expenses ; out of such 
" net earnings " are paid interest on debt and other liabili- 
ties, and the balance constitutes " net profits " to go towards 
dividends. See St. John v. Erie Eailway Co. 10 Blatchf. 
271, 279. 

That dividends must be without preference. Stoddard 
v. Shetucket Foundry Co. 34 Conn. 542. Beers v, Bridge- 
port Spring Co. 42 Conn. 17. 

That generally the corporation is safe in paying a dividend 
to a recorded shareholder ; but see provisions as to " Attached 
Stock," supra. The corporation may interplead between two 
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claimants, the cestui que trust and a bona fide transferea 
Salisbury Mills v. Townsend, 109 Mass. 115. 

That it has been held that a dividend payable on a day 
subsequent to that when declared belongs to the owner on 
the day when declared. Hill v. Newichawanick Co. 8 Hun, 
459. s. c. 71 N. Y. 693. See Morawetz, § 162. And the 
purchaser at a tax sale is entitled to accruing dividends. 
Smith V. Northampton Bank, 4 Cush. 1. And it should be 
borne in mind that it is customary to close the transfer books 
for a certain time before payment of a dividend — a power 
generally recognized as legitimate. Jones v, Terre Haute 
Kailroad Co. 67 N. Y. 196, 206, 206. See By-Laws in 
Chap. II. 

That "every corporation shall, once in every five years, pub- 
lish three times successively in a newspaper in the city of 
Boston, and also in a newspaper in the county in which the 
principal office of the corporation is located, a list of all 
dividends which have remained unclaimed for two years or 
more and the names of the persons to whose credit such 
dividends stand." St. 1903, c. 437, § 32. 

That " a corporation which is organized for the purpose 
of co-operation in carrying on any business and of co-opera- 
tive trade shall distribute its earnings or profits among its 
workmen, purchasers and stockholders at such times and in 
such manner as its by-laws shall prescribe, but as often at 
least as once in twelve months. Xo distribution shall be 
made unless at least ten per cent, of the net profits have 
been appropriated for a contingent or sinking fund until 
an amount has accumulated equal to thirty per cent, of its 
capital stock. No person shall hold shares in any such cor- 
poration to an amoimt exceeding one thousand dollars at 
their par value, nor shall a stockholder be entitled to more 
than one vote upon any subject." St. 1903, c. 437, § 93. 

Scrip dividends are declared when a corporation wishes to 
anticipate the time when profits (which are in the shape of 
property) may be turned into cash and distributed. See 
Brown v. Lehigh Coal Navigation Co. 49 Pa. St. 270. For 
forms see 2 Cook on Corps. (5th ed.) § 635, and notes. As 
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to the distribution of surplus to shareholders of a joint stock 
association, see D'Ooge t?. Leeds, 176 Mass. 558. 

Often the certificates are convertible at the option of the 
holder into bonds or stock. A corporation issued notes with 
interest coupons payable to bearer in three years, and pro- 
viding that the holder might on a day named, or a later day 
named, and at no other time, exchange the notes, coupons 
not due attached, for stock of the company at par. At a 
corporation meeting, held after the issue and before the first 
date in the notes, it was voted to increase the capital, stock- 
holders to take at par one new share to three old ones. At 
time of issue of the notes, certain trustees had a sufficient 
amount of full paid unappropriated stock of the corporation 
to deliver stock for notes. Held, that a bill filed on the day 
of said meeting by a holder of the notes, to share on equi- 
table terms in the issue of the additional shares, could not 
be maintained, as neither the trustees nor the company were 
clothed with any trust for the plaintiff. Pratt v. American 
Bell Tel. Co. 141 Mass. 225. See Parkinson v. West End 
Street Railway Co. 173 Mass. 446. 

Stock Dividends. Whether a stock dividend in the case 
of a trading or manufacturing corporation could be declared 
under Rev. Laws, c. 109, § 29; c. 110, §§ 31-34, was a 
matter of some doubt. The provisions of Rev. Laws, c. 109, 
§ 29, seemed to point to a natural increase of stock by each 
stockholder paying cash for his proportion of the new shares, 
or for their disposal if he neglected so to take; but there 
was nothing in them absolutely prohibiting a stock dividend. 
The question generally came before the court collaterally 
by bill for instructions, or upon probate account — the con- 
flict being between life tenant and remainder-man. In Rand 
V. Hubbell, 115 Mass. 461, 476, 477, the records show that 
the cash dividends were applied on the new shares, the checks 
being exchanged for the certificates and then destroyed with- 
out presentation at bank. The court, on p. 477, stated this 
to be a stock dividend, but on p. 478 declared that St. 1870, 
c. 179 (Rev. Laws, c. 109, § 29), had no bearing on the 
case except as an explanation " of the circuitous course fol- 
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lowed by the corporation to attain its end ; " and that if the 
issue of new shares was void because of non-compliance with 
the statute, the vote to pay a cash dividend to take up the 
shares would fall with it. See cases cited in Rand v. Hub- 
bell, supra, and Tucker on Wills (2d ed.), pp. 228 et seq. 
See also Lyman v, Pratt, 183 Mass. 58; Hemenway v. 
Hemenway, 181 Mass. 406 ; Jones v. Brown, 171 Mass. 318, 
322 ; Davis v, Jackson, 152 Mass. 68. 

However, if the declaration of a stock dividend was in 
violation of the statute, there was probably no objection to 
the customary course of the payment of a large cash divi- 
dend, the stockholder, in the case of increase, to pay it in 
towards the new shares, or not, as he pleased; but in such 
case it was regarded as advisable that nothing should appear 
in the notices, votes, or other proceedings to show that a 
stock dividend was intended. By virtue of St. 1882, c. 121, 
a railroad company was held to have power to divide among 
its stockholders shares purchased from the Commonwealth. 
Commonwealth v. Boston & Albany R. R. Co. 142 Mass. 146. 

" So long as every dollar of stock issued by a corporation is 
represented by a dollar of profits, no harm can result to in- 
dividuals or the public from distributing the stock to the 
stockholders." Williams v. Western Union Tel. Co. 93 N. Y. 
162, 190. 

Under the St of 1903, c. 437, there is no reference to 
stock dividends, and great latitude is allowed. 

VII. Amendments after Oeganization. 

" Every corporation may, at a meeting duly called for the 
purpose, by the vote of a majority of all its stock, or, if two 
or more classes of stock have been issued, of a majority of 
each class outstanding and entitled to vote, authorize an 
increase or a reduction of its capital stock and determine 
the terms and manner of the disposition of such increased 
stock, may authorize a change of the location of its principal 
office or place of business in this commonwealth or a change 
of the par value of the shares of its capital stock, or may 
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authorize proceedings for its dissolution under the provisions 
of section fifty-one. 

" It may, at a meeting duly called for the purpose, by the 
vote of two thirds of all its stock, or, if two or more classes 
of stock have been issued, of two thirds of each class of stock 
outstanding and entitled to vote, or by a larger vote if the 
agreement of association so requires, change' its corporate 
name, the nature of its business, the classes of its capital 
stock subsequently to be issued and their voting power, or 
make any other lawful amendment or alteration in its agree- 
ment of association or articles of organization, or sell, lease, 
or exchange all its property and assets, including its good 
will and its corporate franchise, upon such terms and con- 
ditions as it deems expedient" St. 1903, c. 437, § 40. See 
Eaton V. Pacific Nat. Bank, 144 Mass. 260, 275 ; Treadwell 
v. Salisbury Mfg. Co. 7' Gray, 393, 405. 

" Articles of amendment signed and sworn to by the presi- 
dent, treasurer and a majority of the directors shall, within 
thirty days after said meeting, be prepared, setting forth 
such amendment or alteration, and stating that it has been 
duly adopted by the stockholders. Such articles shall be 
submitted to the commissioner of corporations, who shall 
examine them in the same manner as the original articles 
of organization. If he finds that they conform to the re- 
quirements of law, he shall so certify and indorse his approval 
thereon, and they shall thereupon be filed in the office of the 
secretary of the commonwealth, who, upon payment of the 
fee hereinafter provided, shall cause them, and the indorse- 
ment thereon, to be recorded. No amendment or alteration 
of the agreement of association or articles of organization 
shall take effect until said articles of amendment shall have 
been filed in the office of the secretary of the commonwealth 
as aforesaid." St. 1903, c. 437, § 41. 

" If an increase in the total amount of the capital stock 
of any corporation shall have been authorized by vote of its 
stockholders in accordance with the provisions of section 
forty, the articles of amendment shall also set forth: (a) the 
total amount of capital stock already authorized; (6) the 
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amount of stock already issued for cash payable by Instal- 
ments and the amount paid thereon; and the amount of 
full paid stock already issued for cash, property, services 
or expenses; (c) the amount of additional stock authorized; 
(d) the amount of such stock to be issued for cash, property, 
services or expenses, respectively;* (e) a description of said 
property and a statement of the nature of said services or 
expenses, in the manner required by the provisions of section 
eleven." St. 1903, c. 437, § 42. 

" If a reduction of the capital stock of any corporation 
shall have been authorized by its stockholders in accordance 
with the provisions of section forty, the articles of amend- 
ment shall also set forth (a) the total amount of capital stock 
already authorized and issued; (fc) the amount of the reduc- 
tion and the maimer in which it shall be effected; (c) a copy 
of the vote authorizing the reduction. No reduction of capi- 
tal stock shall be lawful which renders the corporation bank- 
rupt or insolvent, but the capital stock may be reduced by 
the surrender by every stockholder of his shares and the issue 
to him in lieu thereof of a proportional decreased number 
of shares, if the assets of such corporation are not reduced 
thereby, without creating any liability of the stockholders 
of such corporation in case of the subsequent bankruptcy of 
such corporation." St 1903, c. 437, § 43. 

" A stockholder in any corporation which shall have duly 
voted to sell, lease or exchange all its property and assets 
or to change the nature of its business in accordance with 
the provisions of section forty, who, at the meeting of stock- 
holders, has voted against such action may, within thirty 
days after the date of said meeting, make a demand in 
writing upon the corporation for payment for his stock. If 
the corporation and the stockholder cannot agree upon the 
value of the stock at the date of such sale, lease, exchange 
or change, such value shall be ascertained by three disinter- 
ested persons, one of whom shall be named by the stock- 
holder, another by the corporation, and the third by the 
two thus chosen. The finding of the appraisers shall be 
final, and if iheir award is not paid by the corporation 
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within thirty days after it is made, it may be recovered by 
the stockholder from the corporation in an action of con- 
tract. Upon payment by the corporation to the stockholder 
of the agreed or awarded price of his stock, the stockholder 
shall forthwith transfer and assign the stock certificates held 
by him at, and in accordance with, the request of the cor- 
poration.'' St. 1903, c. 437, § 44. 

a. Increase of Capital Stock. 

There is a phrase in § 40, " determine the terms and man- 
ner of the disposition of such increased stock." This may • 
mean a notice to be given to stockholders as to the amount 
of increase, the shares to which they are entitled, the time 
within which they are to take them and the disposition of 
shares not taken. It is to be regretted, however, that the 
statute is not fuller and more explicit. See Mason v. Davol 
Mills, 132 Mass. 76. 

Assuming that the increase is that of the stock of the 
Patent Fibre Company, the directors, who are cognizant of 
the affairs and interests of the company, may pass a vote 
like the following: — 

Voted, That it is expedient to increase the capital stock 
of this company by the issue of five hundred new shares of 
the par value of one hundred dollars each, two hundred and 
fifty shares of preferred and two hundred and fifty shares 
of common stock, and that the question whether such issue 
be made shall immediately be submitted to the stockholders 
for their deliberation and action* 

A special meeting of the stockholders may then be called 
by a majority of the board of directors as follows : — 

The Patent Pibee Company. 

To G. H., 

Cleek of the Patent Fibee Company. 
We, the undersigned, a majority of the directors of tho 
Patent Fibre Company, hereby call a special meeting of the 
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stockholders of the company to he held in the companj^^s 
office in 643 Novelty Building, 842 Equity Street, Boston, 
Massachusetts, at 10 a. m., on the third day of April, 1905, 
for the purpose of considering and acting on a proposition 
for the increase of the capital stock of the company hy the 
issue of five hundred new shares of the par value of one 
hundred dollars each, two hundred and fifty shares of pre- 
ferred, and two hundred and fifty shares of common, stock. 
Boston, Mass. 
March 24, 1905. 

(Signatures of a 
majority of directors.) 

The clerk will now give notice of the special meeting con- 
formably to the by-laws, which notice must state, as above, 
the time, place, and purpose of the meeting. With the 
notices which he sends by mail it is advisable to enclose a 
brief statement to the effect that a proxy is also enclosed, 
which, to insure a quorum, stockholders not intending to be 
present should sign in blank and return in the stamped 
envelope enclosed to the clerk or treasurer. 

The stockholders at the special meeting may vote as 
follows : — 

Voted, that the capital stock of this company shall be 
increased by the amount of fifty thousand dollars, represented 
by five hundred shares, of which two hundred and fifty 
shares shall be preferred, and two hundred and fifty shares 
common, stock, so that the entire capital stock shall be one 
hundred and fifty thousand dollars, represented by fifteen 
hundred shares, of which seven hundred and fifty shares shall 
be preferred and seven hundred and fifty shares shall be 
common, stock ; that each holder of preferred stock of record 
of this date (April 3, 1905) shall be entitled to one share 
in the new preferred stock so created for every two shares 
owned by him in the old, and each holder of common stock 
of record of said April 3 shall be entitled to one share in 
the new common stock so created for every two shares owned 
by him in the old; that the treasurer shall issue to every 
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holder of an odd number of shares, whether preferred or 
common, an assignable certificate for his fractional right, 
convertible into stock at the rate of one share for every two 
rights, if presented at the treasurer's office on or before two 
o'clock, p. M., on Saturday, the tenth day of June, 1905, 
in lots of two or multiples of two; that all stock not sub- 
scribed and paid for on said tenth day of June, 1905, shall 
be sold by the directors by public auction for the benefit of 
the company; and that the directors and the clerk shall 
immediately take the steps requisite to carry out the above 
vote and directions conformably to law, the clerk giving 
notice signed by the president and himself to all stock- 
holders by maiL 

The stockholders' records should show that the above vote 
was taken by ballot and that it was passed by a majority of 
each class of stock outstanding and entitled to vote. 

We observe — 

That the above example is a simple one, and different 
language is required when the amount of the proposed 
increase bears only a small proportion to the old capital. See 
Leland v. Hayden, 102 Mass. 542, 543, 544; Common- 
wealth v. Boston & Albany Railroad Co. 142 Mass. 146, 
148. So the form would be entirely different, if the increase 
was to be of the common stock alone and property was to 
be put in instead of cash or half property and half cash. 

That often the dividend declared on the old stock is pay- 
able a few days after the date fixed for the limit for subscrip- 
tions to the new ; in such case it may be advisable, to avoid 
embarrassment, to state in the vote and in the notice that 
such new stock shall not ^hare therein. 

That if the corporation owns any part of its own stock, 
it may be desirable to state that such stock shall or shall not 
share in the increase. See Chap. III. 

That sometimes the shareholders are allowed to pay their 
subscriptions in assessments — a matter to which reference 
should be made in the vote and notice; and the notice may 
state that receipts will be given for payments ; and interest, 



222 fiUSINESS CORPORATIONS. 

say at four per cent., will be allowed on all payments, except 
the last. 

That it has been held elsewhere, in the case of railroads 
whose bonds were to be converted into stock, that the issue 
might be made even if the capital would be increased beyond 
the amount fixed by charter. Belmont v. Erie Railway Co. 
52 Barb. 637. See Pratt v. American Bell Tel. Co. 141 
Mass. 225 ; Kimball v. St. Louis Railway Co. 157 Mass. 7 ; 
Day V. Worcester Railroad Co. 151 Mass. 302; John Han- 
cock Ins. Co. V. Worcester Railroad Co. 149 Mass. 214. 

That the shareholders should authorize the increase, not 
the directors. See Railway Co. v. AUerton, 18 Wall. 233. 
But the shareholders might be bound by acquiescence in tho 
directors' acts. Hayward v. The Pilgrim Society, 21 Pick. 
270, 275. Arlington v. Peirce, 122 Mass. 270. 

That in the case of trust estates " rights " are capital, and 
the amount received from them is to be added to the princi- 
pal. Atkins V. Albree, 12 Allen, 359. But see Davis v. 
Jackson, 152 Mass. 58. 

That originally in case of increase or reduction, the con- 
sent of every stockholder was necessary to satisfy the con- 
tract between the corporators and the State. But § 2 of 
St. 1903, c. 437, renders this unnecessary, although it is 
often provided in special acts that the proposed increase or 
reduction shall be submitted to the stockholders, or else that 
the method of increase or reduction shall be in conformity 
to the provisions of the general laws. As to the irregular 
sale by the president of new shares, see Smith v. Franklin 
Park Co. 168 Mass. 345. As to a cash dividend in the case 
of increase of stock, see Davis v. Jackson, 152 Mass. 58. See 
also Holland v. Cheshire Railroad Co. 151 Mass. 231; 
Eaton V. Pacific Kat. Bank, 144 Mass. 260; s. o. 141 U. S. 
535 ; Rand v. Hubbell, 115 Mass. 461. 

The notice to the stockholders may be as follows : — 

Boston, April 4, 1905. 
To THE Stockholders of the Patent Fibre Company. 

At a meeting of the stockholders of the Patent Fibre Com- 
pany, duly called and held at the company's oflBce, No. 643 
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Novelty Building, 842 Equity Street, Boston, on the third 
day of April, 1905, it was voted to increase the amount of 
the capital stock from one hundred thousand dollars to one 
hundred and fifty thousand dollars, and the number of shares 
therein from one thousand shares to fifteen hundred shares, 
of which seven hundred and fifty shares will be preferred, 
and seven hundred and fifty shares common, stock. 

Each holder of record of preferred stock on April 3, 1905, 
is entitled to take one share at par in the new preferred stock 
for every two shares held by him at such date in the old; 
and each holder of record of common stock on April 3, 1905, 
is entitled to take one share at par in the new common stock 
for every two shares held by him at such date in the old. 
Hence to each share of the old stock, both preferred and 
common, belongs a " right '^ to subscribe to one half of a 
share in the new, both preferred and common. 

Subscriptions will be received for full and not for frac- 
tional shares, and " rights " must be presented in lots of two, 
or multiples thereof. 

The privilege of subscribing and presenting " rights " for 
subscription will expire at two o^clock, p. m., Saturday, June 
10, 1905. All stock not then taken will be sold by the 
directors by public auction for the benefit of the company. 

No holder who* assigns his entire " rights " will be allowed 
to subscribe. 

Payments at the rate of one hundred dollars for each 
share subscribed for, whether preferred or common, must 
be made to the treasurer, at his office, on or before June 10, 
1905, and certificates will be dated and delivered on said 
June 10, 1905. 

Enclosed are blank forms for subscription, and for the 
assignment of rights : — 

A. B., President, 
G. H., Clerk. 

When payments are allowed by instalments, the notice 
may state that the first payment on subscriptions for an 
odd number of shares will be for the number next larger 
than one-half of such odd number. 
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The blank forms should be simple and brief, and when 
filled may read something like the following: — 

SUBSCBIPTION TO NBW STOCK OF THE PATENT FIBRE 

COMPANY. 

I hereby agree to take six shares of the new issue of the 
capital stock * of the Patent Fibre Company offered in the 
circular of the said company, dated April 4, 1905, and I 
agree to pay the treasurer of said company six hundred 
dollars therefor, according to the terms named in said 
circular. 
Boston, April 18th, 1905. John Dob. 

It is to be noted that the right to subscribe will expire 
at two o'clock p. M., Saturday, the tenth day of June, 1905. 

ASSIGNMENT OF BIGHTS TO NEW STOCK OF THE PATENT 

FIBRE COMPANY. 

For value received, I hereby sell, assign, transfer, and set 
over to Richard Roe the rights attaching to thirteen shares 
of the capital stock of the Patent Fibre Company, to sub- 
scribe and pay for shares in the increase of the capital stock 
of said company, under the provisions of the company's 
circular dated April 4, 1905. 
Boston^ April 18, 1905. Jareb Brown. 

To secure the benefit of these rights, formal subscription 
by the purchaser thereof must be filed with the treasurer 
before two o'clock p. m., on Saturday, June 10, 1905, after 
which no subscription can be accepted. 

The " rights " are negotiable, and may be presented at 
the proper time, as set forth above, or a certificate, upon the 
immediate presentation of the rights and payment therefot, 
may be issued according to the provision of the foregoing 
vote, " that the treasurer shall issue to every holder of an 
odd number of shares, whether preferred or common, an 
assignable certificate for his fractional right, convertible 
into stock," etc. 

^ State whether common or preferred. 
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If such a certificate is deemed desirable, it may be in 
something like the following form: — 

This certifies that John Beown, or order, is entitled to 
fifty dollars, represented by one half a share in the new 
issue of the capital stock ^ of the Patent Fibre Company. 
This instrument, either alone or with another or others of 
a like tenor, making in all one hundred dollars or any mul- 
tiple thereof, may be presented and surrendered to the 
treasurer of said company at his office, 643 Novelty Building, 
842 Equity Street, Boston, on or before the tenth day of 
June, 1906, and a certificate of stock in said company for 
the proper number of shares shall be issued therefor on said- 
tenth day of June. 

Boston, April 21, 1887. G. H., Treasurer. 

Official forms of Articles of Amendment may be obtained 
at the office of the commissioner of corporations. 

" The fee for filing and recording the certificate required 
by section forty-two providing for an increase of capital 
stock shall be one fortieth of one per cent, of the amount 
by which the capital is increased." St 1903, c. 437, § 89. 

b. Reduction of Capital Stock, 

The above statutes provide for a method of procedure 
similar to that in the case of increase of capital stock. 

Reduction is common in the case of loss or depreciation, 
but, if it is resorted to for other reasons, assets over capital 
stock as reduced are surplus profits, and they may be so 
regarded as surplus or divided among stockholders as a 
dividend subject to claims of previous corporate creditors. 
See Strong v. Brooklyn Railroad Co. 93 N. Y. 426 ; 1 Cook 
on Corps. (5th ed.) § 289; Currier v. Lebanon Slate Co. 
56 N. H. 262. 

Reduction of capital stock is common in the case of re- 
organization. See Chap. IX. 

c. Other Amendments after Organization. 

These are a change of the location of its principal office 
or place of business in the state, a change of the par value 

^ State whether preferred or commoiL 

Id 
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of the shares of its capital stock, and an authorization of 
proceedings for dissolution — each by a vote of a majority 
of the stock; change of corporate name, nature of business, 
the classes of capital stock subsequently to be issued and 
their voting power, or any other lawful amendment to its 
agreement of association or articles of organization, or dis- 
posal of its property — each by a two-tiiirds vote of its 
stocL § 40. 

The plan of procedure in the case of increase of stock 
may be largely followed in any of these cases. Blank forms 
may be obtained of the commissioner of corporations. 



CHAPTEE VI. 

PUBCHASE AND SaLES OF PERSONAL AND BeAX EsTATE. 

Issuing Bonds. 

Beferenge has been made in Chapter III. to the powers 
and duties of agents of corporations in relation to contracts. 
The subject of ultra vires is further treated in Chapter VIL 

We propose to refer here further to the contracts of cor- 
porations in relation to personal estate, and more particu- 
larly to the manner in which the officers should execute 
them in order to bind the corporation. 

We observe — 

That the question may arise as to the powers of the agent 
to bind the corporation. See Chap. III. But " having 
proved the constitution of a corporation by the act of incor- 
poration, and the acting under it by the persons incorporated 
and their associates, the powers of agents, as well as any 
other fact necessary to charge them, may be proved by cor- 
porate acts and by the acts of persons professing to be their 
agents and servants, and the tacit acquiescence of the cor- 
poration." Melledge v. Boston Iron Co. 5 Cush. 158, 179. 
But if the president and treasurer, being the same indi- 
vidual, make, without special authority therefor, a mortgage 
of all the personal property of the corporation, except its 
book accounts, to secure a past indebtedness, without the 
knowledge or acquiescence of the directors, and without 
any evidence of ratification by the corporation, the mortgage 
is invalid. And it is immaterial that such president and 
treasurer owned nearly all the shares of the stock of the 
corporation. England v. Dearborn, 141 Mass. 590. So as 
to the discharge of a mortgage by mistake and without au- 
thority. Smititi V. Smith, 117 Mass. 72. So the certifying 
by the committee of a savings bank of the correctness of the 
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accounts of the treasurer, who ignorantly ooritinues the un- 
authorized transaction of his predecessor, is no confirma- 
tion thereof. Dedham Institution for Savings v. Slack, 6 
Cush. 408. See Bi-spool Machine Co. v. Acme Co. 153 Mass. 
404, 407. " Generally speaking a committee of a corporation 
is subject to the same rules as the directors. State v, Jersey 
City, 3 Dutch, 493, Jenkins v. Union School District, 39 
Maine, 220. It would be very inconvenient in practice if 
a committee of this character, whose duties involve many 
acts in carrying out the general purpose of their appoint- 
ment, could do nothing if a single member should be absent. 
There is sufficient precedent for holding that a majority 
may act, and such is the better rule. Kupfer v. South 
Parish in Augusta, 12 Mass. 185. Damon v, Granby, 2 Pick. 
345. Hayward v. Pilgrim Soc. 21 Pick. 270, 275, 277. 
Haven v. Lowell, 5 Met. 35, 42. Weymouth & Braintree 
Fire District v. County Commissioners, 108 Mass. 142." 
McNeil V, Boston Chamber of Commerce, 154 Mass. 277, 
282. In this case it was held that a finding was warranted 
that an oral agreement, varying the terms of the notice to 
bidders, was entered into by a committee of the defendant's 
directors and that such an agreement was within their osten- 
sible authority, and was valid. " That the lease runs to 
persons who are directors of the corporation is a suspicious 
circumstance, which calls for careful scrutiny, but of itself 
alone it does not necessarily render the transaction void. 
Union Pacific Railroad v. Credit Mobilier, 135 Mass. 367, 
376. Kelley v. Newburyport & Amesbury Horse Railroad, 
141 Mass. 496, 499, and cases cited. Such a lease may be 
made in good faith for the best interests of the- corporation. 
It may be avoided or may be ratified by the corporation. 
Although there is constructive fraud in a contract made by 
all the acting directors of a corporation with themselves as 
individuals which renders the contract voidable, there is 
no such fraud in a stockholder's voting upon a transaction 
between the corporation and himself." Nye v. Storer, 168 
Mass. 53, 55, and cases cited. 

That a committee authorized by vote to contract for the 
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erection of a building in accordance with plans exhausts 
its authority under the vote in making a single contract 
with a contractor for the erection of the whole building. 
Boston Electric Co. v. Cambridge, 163 Mass. 64. In Poole 
V. Massachusetts Mohair Co. 171 Mass. 49, the question 
was as to the true meaning of the words, " to the full end 
of the term of the agreement made by and between the 
parties of the first part and C. L. W. Co." For a case 
where it was held that if the surplus of a trading corpora- 
tion was distributed in stock or in money which was paid 
for new stock, such stock must be within the terms of a 
certain agreement between stockholders, see Jones v. Brown, 
171 Mass. 318, 323. For a bill in equity by a shareholder 
for himself and other shareholders against the corporation 
and other shareholders for relief because of the fraud of the 
defendant shareholders and their action as directors and 
otherwise for the corporation in its transactions with them- 
selves, and it was held that the inference of laches was jus- 
tified, see Snow v, Boston Blank Book Co. 158 Mass. 325; 
153 Mass. 456. As to the need of clearness in corporate 
contracts, see Speirs v. Union Drop Forge Co. 174 Mass. 
175; Brennan v. Vogler, 174 Mass. 272; Elastic Tip Co. 
V, Graham, 174 Mass. 507. As to an agreement being more 
in the nature of a revocable license than anything else, see 
Whittemore v. New York Kailroad, 174 Mass. 363. As to 
an action upon a written guaranty given to a corporation, 
see Worcester Coal Co. v. Utley, 167 Mass. 558. As to a 
purchase in the name of an apparent corporation and the 
purchaser being personally held on the contract, see Mont- 
gomery V, Forbes, 148 Mass. 249. 

That ** to make a vote of a corporation a contract binding 
on it, it is necessary, as in the case of a deed or promissory 
note, that there should be the offer of the obligation by the 
one party to the other, and its acceptance by the other," 
Sears v. Kings Co. Elevated Kailway, 152 Mass. 151, 152. 
As to a vote not being an agreement to enter into a contract, 
see Edge Moor Bridge Works r. Bristol, 170 Mass. 528. 

That " a corporation is a trustee for its stockholders, and 
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holds its franchise for their benefit, and it would be against 
first principles to enforce Specifically a promise made by its 
agent soliciting subscriptions to its stock, that its franchise 
shall be exercised in a particular manner for the benefit of 
one person in consideration that he will become, a stock- 
holder." Converse v. Hood, 149 Mass. 471, 477. 

That " the recorded vote of a corporation, or of a com- 
mittee acting upon a subject over which the committee has 
power, is a sufficient memorandum within the meaning of 
the statute of frauds." Rev. Laws, c. 74, § 1. McManus 
V. Boston, 171 Mass. 152, 155. As to a vote to purchase 
being held to complete a contract from which there could 
be no withdrawal, see Braintree Water Co. v. Braintree, 146 
Mass. 482. 

That an action cannot be maintained by a plaintiff cor- 
poration on a contract made before it had a legal existence, 
without evidence that it adopted the contract after incor- 
poration. Penn Match Co. v. Hapgood, 141 Mass. 145. 
For a case where it was held that a writing was an admis- 
sion of the existence of a corporation, see Mann v. Williams, 
143 Mass. 394. 

That a corporation's contracts are void if against public 
policy. See Central Shade Roller Co. v, Cushman, 143 
Mass. 353. 

That in all cases of execution of documents and contracts, 
the corporation's name should appear as the party entering 
into the contract, and the signature should be so written as 
to bind the corporation, as in the forms given below. The 
improper execution of corporate documents, especially prom- 
issory notes, has been a constant source of litigation. A 
valuable collection of cases on the subject will be found in 
Crocker's Notes on Common Forms (3d ed.), pp. 215-218, 
366-371. See also Rogers v. Union Stone Co. 134 Mass. 
31, 36; Davis v. England, 141 Mass. 587; Produce Ex- 
change Trust Co. V. Bieberbach, 176 Mass. 577, 589 ; Miller 
V. Roach, 150 Mass. 140. 

That while a mortgage of personal property need not be 
under seal (Milton v. Mosher, 7 Met. 244 ; Sherman v. Fitch, 
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98 Mass. 69, 64), yet it may be advisable to attach the cor- 
porate seal to all mortgages or conveyances of personalty, even 
when the by-laws do not require it. As to the difference 
between an agent executing a sealed instrument intending 
to bind an individual principal, and the agent of a cor- 
poration doing the same thing with the same intent, see 
Damon v. Granby, 2 Pick. 345, 352. 

It is well to provide a rubber stamp, and then only the 
signature of the ptoper official will be required to give the 
corporate signature in full. 

The Patent Fibre Compant, 

By 

A. B., President 

If the signature is more formal and the seal is to be 
affixed, the clerk who is its custodian will, if he signs, affix 
it; but in some jurisdictions if officers, other than the clerk, 
sign, and it is necessary to affix the seal, then the clerk 
attests it, as in the following form : — 

The Patent Fibre Company, 

By 
A. B., President 
G. H., Treasurer. 
(Corporate Seal.) 
Attest seal. 
G. H., Clerk. 

A form of execution of deeds, contracts, etc., is given later 
in this chapter. 

The following is offered as a form of a corporate note : — 

$10,000.00 Boston, June 3, 1905. 

Four months after date the Patent Fibre Company prom- 
ises to pay to the order of the Brain^worth National Bank 
of Boston, Ten Thousand Dollars. Value received. Payable 
at said Brainsworth National Bank of Boston. 

The Patent Fibre Company, 

By 

G. H., Treasurer. 
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While the English statutes of mortmain do not obtain here, 
" still it may be inferred from the special power given to 
various corporations, by acts of the legislature, to hold real 
estate to a certain limited extent, that corporations created 
for specific objects would not have the power to take and hold 
real estate for purposes wholly foreign to those objects." 
First Parish v. Cole, 3 Pick. 232, 239. Corporations have 
the right to purchase lands to promote the purpose of their 
incorporation, but not as a speculation. Old Colony Rail- 
road V, Evans, 6 Gray, 25, 38. And the corporation's title 
will not be affected if the value of the lands purchased 
within the lawful powers increases so as to exceed the pre- 
scribed amount. Harvard College v. Aldermen of Boston, 
104 Mass. 470, 489 et seq. But restrictions imposed by 
charter upon the amount of property that the corporation 
may hold, can only be taken advantage of in a direct proceed- 
ing by the State. Jones v. Habersham, 107 U. S. 174, 188, 
and cases cited. As to whether the nominal amount of the 
capital stock fixed by charter per se limits the amount of 
property which may be acquired, see State v. Morristown, 23 
N. J. Law, 195. 

While it may not be necessary to obtain a vote of the stock- 
holders in the case of a purchase of real estate for the com- 
pany, it is, perhaps, advisable. The matter having originated 
with the directors and a meeting of the stockholders having 
been called, they may pass a vote according to the circum- 
stances of the case. 

The following is from the first edition of this book. 

Votedj That the Directors of the Mutual Industry Com- 
pany of Boston be and they are hereby authorized to pur- 
chase in the city of Boston a suitable site for the transaction 
of the business of the company, and to receive in behalf of the 
company a good and sufficient warranty deed therefor; and 
that they also be and they are hereby authorized to erect 
thereupon a suitable building, and place therein machinery, 
appliances, and furniture necessary and proper for the trans- 
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action of the business of the company; provided that the 
entire cost of said site, building, machinery, appliances, and 
furniture shall not exceed the sum of Fifty Thousand 
Dollars. 

" A corporation which is organized for the purpose of 
opening outlets, canals, sluiceways or ditches for the intro- 
duction and propagation of herrings and alewives, before 
making any purchase of real estate or doing any acts in 
pursuance of its organization shall obtain the authority in 
writing of the mayor and aldermen of the city or of the select- 
men of the town within which its works are to be located, and, 
within thirty days after obtaining such authority, shall file 
a copy thereof, certified by the city or town clerk, in the 
office of the secretary of the commonwealth." St. 1903, c. 
437, § 92. 

Care should be used to have the corporation properly 
described in all conveyances, although, perhaps, not strictly 
necessary. See Angell & Ames on Corporations (11th ed.), 
§ 99 ; Gifford v. Rockett, 121 Mass. 431, 432. And in con- 
veyances to the corporation the word " heirs " should be 
erased, and " successors " may be substituted, although the 
word " successors " is not necessary in a grant to a corpora- 
tion aggregate, as the body is in its nature perpetual. 2 Kent, 
Com. 273. But " where there is no special statute provi- 
sion to the contrary, upon the civil death of a corporation, 
all its real estate remaining unsold reverts back to the 
original grantor and his heirs." 2 Kent, Com. 282, 307. 

A corporation aggregate cannot be a joint tenant with a 
natural person. As the corporation never dies, the natural 
person would take no advantage from the incident of sur- 
vivorship. Not can it be such joint tenant with another 
corporation, since both are perpetual, or one or both of fixed 
limited duration. But a corporation may be a tenant in 
common with a natural person. Angell & Ames on Corpo- 
rations (11th ed.), § 185. 

It is declared by St. 1903, c. 437, § 4 (f) that a corpora- 
tion shall have power " to hold, purchase, convey, mortgage 
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or lease within or without this Conunonwealth such real or 
personal property as the purposes of the corporation may 
require." See Commonwealth v. Smith, 10 Allen, 448, 455. 
The act is studiously silent on the question whether the 
purchase, conveyance, mortgage, or lease of real estate re- 
quires the authorization of the stockholders or only that of 
the directors. It is contended that the power is lodged 
in the directors alone by St. 1903, c 437, § 19, which says 
" the board of directors may exercise all of the powers of 
the corporation, except such as are conferred by law, or 
by the by-laws of the corporation, upon the stockholders." 

The writer assumes, however, that for safety it is best 
to have the initial procedure come from the stockholders. 

The directors may enter in their minutes a vote to the 
effect that it is advisable to sell certain real estate described 
in the vote. Then a special meeting of the stockholders may 
be called, which call should state substantially the vote 
(containing a description of the property) to be presented 
and passed. At the special meeting the deed may be read 
and a vote may be passed, the whole record by the clerk 
reading something like this : — 

A deed of the corporation to Z. Y. was then read, and, 
upon motion of E. F., it was , 

Voted, that the president, A. B., and the treasurer, G. H., 
be and they are hereby authorized and directed to sign, 
acknowledge, and deliver, in the name and as the act of the 
corporation, the deed to Z. Y. which has just been read, of 
which the following is an accurate copy (give copy of deed). 

To the deed itself is generally annexed a certified copy of 
the vote, like the following : — 

Whereas, a special meeting of the stockholders of the 
Patent Fibre Company of the city of Boston was duly 
called and held at the oflSce of said company in said city, 
on the day of for the purpose stated in the 

vote hereinafter recited: 
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Now, I, the undersigned, clerk of said company, do hereby 
certify that after the foregoing deed was at said meeting 
read and discussed, a vote was passed, of which the follow- 
ing is a true copy. (Here copy the above vote, omitting the 
copy of the deed.) 

Attest : G. H., Clerh of the Patent Fibre Company, 

(Date.) 

For a case under the statute of frauds, see Hibbard v. 
Hatch Battery Co. 174 Mass. 296. As to a deed being within 
the authority of the vote of directors, see Tompson v. Steven- 
son, 155 Mass. 554. 

As to the execution of deeds it is to be noted that they 
must be " made in the name and as the act of the corpora- 
tion." Hutchins v, Byrnes, 9 Gray, 367. Haven v. Adams, 
4 Allen, 80, 87. Murphy v. Welch, 128 Mass. 489, 491. If 
the deed purports to be executed under the authority of the 
corporation by its president, it is admissible in evidence 
without proof of the authority of the president to execute 
it. Chamberlain v, Bradley, 101 Mass. 188, 190. A com- 
mittee of investment, empowered by vote of a corporation 
to authorize the treasurer to convey real estate, may com- 
municate such authority orally. Hutchins v. Byrnes, 9 Gray, 
367. 

The in testimonium clause may be as follows : — 

In testimony whereof, the Mutual Industry Company has 
caused these presents to be signed in its corporate name 
and as its act by A. B., its president, and C. D., its treas- 
urer, and its corporate seal to be hereto affixed by E. F., its 
clerk, this eleventh day of August, 1905. 

The Mutual Industry Co., 

By A. B., President. 
(Corporate Seal.) C. D., Treasurer. 

The party who signs should acknowledge the deed as that 
of the corporation. Brinley v. Mann, 2 Cush. 337, 340. 
As for example : — 
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Then personally appeared the above-named A. B., presi- 
dent, and C. D., treasurer of the Mutual Industry Company 
and acknowledged the foregoing instrument to be the free 
act and deed of said company. 

It is provided by Rev. Laws, c. 127, § 18, as follows: 
" The following forms of acknowledgment of conveyances or 
of other written instruments may be used. . . . Acknowl- 
edgment of a corporation or joint stock association: On 
this day of 19 > before me appeared 

A. B., to me personally known, who, being by me duly 
sworn (or affirmed), did say that he is the president (or 
other officer or agent of the corporation or association) of 
(describing the corporation or association) and that the seal 
affixed to said instrument is the corporate seal of said cor- 
poration (or association), and that said instrument w^as 
signed and sealed in behalf of said corporation (or associa- 
tion) by authority of its board of directors (or trustees), 
and said A. B. acknowledged said instrument to be the free 
act and deed of said corporation (or association). If the 
corporation or association has no corporate seal, the words 
' the seal affixed to said instrument is the corporate seal of 
said corporation (or association), and that ' shall be omitted, 
and at the end of the affidavit shall be added the words, 
* and that said corporation (or association) has no corpo- 
rate seal.' (Signature and title of the officer taking the 
acknowledgment. ) " 

It is provided by Rev. Laws, c. 127, § 23, that " the provi- 
sions • of the five preceding sections shall not prevent the 
acknowledgment of conveyances or other written instruments 
in any form and manner heretofore lawfully used,* nor the 
recording thereof if so acknowledged, nor require formali- 
ties other than those heretofore required." 

Issuing bonds. To issue bonds is simply to make a con- 
tract under seal, and is entirely within the scope of a cor- 
poration's powers. Commonwealth v. Smith, 10 Allen, 448, 
456. Evans v. Boston Heating Co. 157 Mass. 37, 41. In 
the alienation of the property both real and personal as 
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security to the bond holders, the " franchise '' is usually 
included. There is a distinction between the franchise of 
being a body politic and that of using and enjoying the 
profits of the body corporate. Hall v. Sullivan Railroad Co. 
21 Law Rep. 138. The franchise of being a corporation 
cannot be alienated without legislative assent. Memphis 
Railroad Co. v. Commissioners, 112 TJ. S. 609, 618-620. 
Commonwealth v. Smith, supra. As to the distribution of 
the surplus of a joint stock association to the shareholders 
by issuing bonds equal in amount to the capital stock, see 
D'Ooge V. Leeds, 176 Mass. 558. See also 3 Cook on Corps. 
(3d ed.) § 766, pp. 2011 et seq. As to a corporation execut- 
ing a mortgage of its property in trust, securing an issue 
of bonds and providing that the holders of certain debenture 
bonds previously issued by the corporation might exchange 
them for mortgage bonds, see Wakefield Water Co. v. New 
England Trust Co. 175 Mass. 478. As to the payment of 
bo7ds being secured by an assignnient to a tmstrof the 
capital stock of other corporations by the owners of it, see 
Dillaway v, Boston Gas Light Co. 174 Mass. 80. As to 
rights of bondholders having option to take stock instead 
of payment of bonds, and as to converting bonds into stock, 
see Parkinson v. West End Street Railway, 173 Mass. 446. 
See also Day v. Worcester Railroad, 151 Mass. 302. For 
trust indenture and as to rights of debenture bondholders, 
see Falmouth Bank v. Cape Cod Ship Canal Co. 166 Mass. 
550. See also Shepard v. Richardson, 145 Mass. 32. Under 
Pub. Sts. c. 11, §§4, 14, bonds of a corporation secured by 
mortgage of land are not taxable to the owners as personal 
property, the trustee having paid a tax assessed upon the 
whole value of the land equal to the bonds outstanding. 
Knight V. Boston, 159 Mass. 551. 

The yearly rate of interest on bonds must not exceed seven 
dollars on a hundred. Rev. Laws, c. 73, § 3. See Chapin 
V. Vermont Railroad Co. 8 Gray, 575 ; Union Cattle Co. v. 
International Trust Co. 149 Mass. 492, 500. The corpora- 
tion may, at the request of the owner or holder of any bond 
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payable to bearer, at any time more than one year before 
maturity thereof, issue in exchange therefor a bond of the 
same effect payable to the owner or holder by name. Eev. 
Laws, c. 73, § 4. Any person to whom a bond issued under 
the preceding section is transferred by operation of law or 
by properly acknowledged assignment, shall be entitled in 
exchange therefor to a new bond of the same effect, payable 
to him by name. Rev. Laws, c. 73, § 5. Every corporation 
shall keep a register showing the number, date, amount, and 
rate of interest of each bond, issued by it under § § 4 and 6 ; 
of the time when payable and the name of the payee; and 
of the bonds, etc., if any, received in exchange therefor, 
and shall he entitled to a fee of fifty cents for each bond 
so registered. Rev. Laws, c. 73, § 6. No corporation shall 
issue, etc., bonds to be redeemed in numerical order or in 
any arbitrary order of preference without reference to the 
amount previously paid thereon by the holder. Rev. Laws, 
c. 73, § 7. And a penalty is imposed both as to domestic 
and foreign corporations. Section 8. 

The better way is to have the mortgage run to a corpora- 
tion authorized to act as trustee for bondholders, and not 
to individual trustees, because in the latter event provision 
must be inserted as to a new trustee, if one of the original 
trustees dies or is incapacitated. See Foster v. Boston, 133 
Mass. 143; Shepard v. Richardson, 145 Mass. 32. 

The following is frequently inserted in mortgages which 
run to individual trustees. 

A vacancy occurring at any time in the trusteeship shall 
be filled by a person chosen by lot by the stockholders of the 
(name the mortgagor) at a meeting called for the purpose, 
and the person so chosen, his appointment having been en- 
dorsed on this instrument and recorded at the Registry of 
Deeds, etc., shall have all the powers and be subject to all 
the liabilities of the original trustees. Until such endorse- 
ment and recording the surviving trustees shall exercise all 
the powers herein granted to said original trustees. 



PURCHASE ANP SALES OF PERSONAL AND REAL ESTATE. 239 

The mortgage should be recorded at the registry of deeds 
of the county in which the real estate is situated, and in the 
office of the clerk of the city or town in which the personal 
property is situated. 

At common law a mortgage can operate only on property 
actually in existence at the time of giving the mortgage, but 
the rule is different in equity. The mortgage may be so 
written as to include after-acquired property. " The mort- 
gage, though inoperative as a conveyance, is operative as an 
executory agreement, which attaches to the property when 
acquired." Borden v. Croak, 131 111. 68, 76. Grape Creek 
Coal Co. V. Farmers' Loan Co. 63 Fed. Eep. 891, 896. 

A bill in equity was brought by a mortgagee for fore- 
closure and an aocoimting. The mortgage specified real 
estate and machinery, and added, " Together, also, with all 
the stock of cotton, raw, in process of manufacture, and 
manufactured goods, now on said mill estate, and all those 
which may be placed thereon in lieu of or in addition to 
what is now there " ; and contained the stipulation that, 
" imtil default in payment of principal or interest, the mort- 
gagor may use and sell said cotton, stock in process, and 
manufactured goods, and receive the proceeds thereof." It 
was held that the mortgagee had no rights as to goods sold 
before the bill was filed, but had a lien upon the cotton and 
goods on hand, no rights of third persons — such as a trustee 
in insolvency or attaching creditor — intervening. Allen v. 
Windham Cotton Co. 87 Fed. Eep. 786. 

A mortgage by a railroad company under authority of 
law of " all their road, property, rights, liberties, privileges, 
corporate franchises, income, tolls, and receipts then held 
or thereafter to be acquired ... in trust for the use, benefit, 
and security of the holders " of bonds was held to be a lien 
upon engines, rolling stock, etc., in actual use by the com- 
pany and required for its business whether owned at the 
date of the mortgage or afterwards acquired. Philadelphia 
E. Co. V. Woelpper, 64 Pa. St. 366. 

A mortgage granted all the property, " both real and per- 
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sonaly now owned or hereafter to be acquired, including, 
etc" . After the delivery of the mortgage the corporation 
bought articles for a hotel kept by it On failure to pay, 
a judgment was recovered against it, an execution issued 
and a levy was made upon the articles and upon other articles 
purchased after the delivery of the mortgage. Then an 
action to foreclose was brought. Held, that the plaintiff 
acquired no interest in or lien upon the said articles by 
virtue of the mortgage, which would authorize a court of 
equity to restrain the judgment creditor from selling the 
property so levied upon and applying the proceeds to the 
payment of the judgment. Farmers' Loan Co. v. Long Beach 
Improvement Co. 27 Hun, 89. 

A mortgage conveyed all " personal property of every kind 
now owned or hereafter to be acquired and owned and used, 
whether by purchase or otherwise, in connection with and 
for use in developing and operating its said coal mines or 
other works of improvement now on or hereafter to be 
opened upon said lands or any part thereof." Held that 
this provision in connection with that of the mortgage bear- 
ing upon the status of the property before default made in 
the payment of the bonds, etc., covered only the chattels 
used in operating such mines or improvements and not coal, 
coke, or iron already mined and on hand when the mortgagee 
sought to take possession. Alabama Bank v. Mary Lee Coal 
Co. 108 Ala. 288. 

A provision " Also all property of like kind and character 
to that hereinbefore described which shall hereafter be 
acquired by said first party, together' with all the corporate 
privileges, liberties, and franchises of the said party of the 
first part," covers real estate subsequently acquired. Frank 
V. Hicks, 4 Wyo. 502, 517. A mortgage may be so worded 
as to cover after-acquired property, such as tools and new 
material. New York Co. v. Saratoga Co. -88 Hun, 569, 588. 
As to future net earnings, accounts receivable, etc., see 5 
Thompson on Corps. § 6148. 

" A clause in a mortgage which subjects subsequently 
acquired property to the lien of the mortgage is a valid 
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clause." Bear Lake Irrigation Co. v. Garland, 164 U. S. 
1, 15. It is also the rule " that even under the after-acquired 
property clause in a mortgage, if property be burdened with 
an incumbrance or lien at the very time of coming into the 
possession or ownership of the mortgagor, such incumbrance 
remains prior and superior to the lien of the mortgage, 
although it was actually subsequent thereto in point of time." 
Bear Lake Irrigation Co. v. Garland, supra, p. 16. United 
States V. New Orleans Railroad, 12 Wall. 362. Fosdick v. 
Schall, 99 TJ. S. 235, 251. 

" Together with all stations, workhouses, engine-houses, 
shops, turn-tables, water-tanks, buildings, erections of every 
description and all facilities of any and every description 
appertaining to said roadbed, atation grounds, shop grounds, 
and lands of every kind and for every purpose lying between 
the points aforesaid owned or acquired by the said party 
of the first part, for the use in connection with the part of 
its line of railroad aforesaid, and all its said depot grounds, 
yards, sidings, turnouts, sheds, machine shops, leasehold 
rights and other terminal facilities now and hereafter owned 
by the said party of the first part in connection with the said 
part of its railroad, together with all and singular the powers 
and franchises thereto belonging, and the tolls, income, and 
revenue to be levied or derived therefrom." Central Trust 
Co. V. Kneeland, 138 TJ. S. 414. The resolution of the 
directors also referred to after-acquired property, p. 421. 

" Wherever the parties, by their contract, intend to create 
a positive lien or charge, either upon real or upon personal 
property, whether then owned by the assignor or contractor, 
or not, or if personal property, whether it is then in esse or 
not, it attaches in equity as a lien or charge upon the par- 
ticular property, as soon as the assignor or contractor ac- 
quires a title thereto, against the latter, and all persons 
asserting a claim thereto, under him, either voluntarily or 
with notice, or in bankruptcy." Mitchell v. Winslow, 2 
Story, 630, 644. Contracting & Building Co. v. Continental 
Trust Co. 108 Fed. Rep. 1. Manhattan Trust Co. v. Sioux 
City R. Co. 68 Fed. Rep. 72. 

16 
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^' Every' railroad mortgagee in accepting his security 
impliedly agrees that the current debts made in the ordinary 
course of business shall be paid froni the current receipts 
before he has any claim upon the income." Fosdick v. 
Schall, 99 U. S. 235, 252. Southern Railway v. Carnegie 
Steel Co. 176 U. S. 257. Virginia Coal Co. v. Central Rail- 
road, 170 U. S. 355. But see Thomas v. Western Car Co. 
149 U. S. 95; Kneeland v. American.Loan Co. 136 U. S. 89, 
97; Bosworth v. St. Louis Railroad Co. 174 U. S. 182; 
Compton V. Jesup, 167 TJ. S. 1. 

" A mortgage of goods which the mortgagor does not own 
when the mortgage is made, but afterwards acquires, does 
not vest in the mortgagee the title to such after-acquired goods, 
as against attaching creditors and subsequent vendees and 
mortgagees, unless the mortgagee prior to such attachment, 
sale, or mortgage, takes and retains the actual possession of 
the goods, but no delivery of such possession by the mort- 
gagor is required." Crocker on Common Forms (4th ed.), 
388, and cases cited. See also p. 389. 

In the mortgage of the New England Cotton Yam Com- 
pany to the New England Trust Company appears the fol- 
lowing : " All machinery, furniture, fixtures, mill supplies, 
and stock, whether raw, wrought, in process of manufacture 
or completely manufactured, trade-marks, trade-names, pro- 
cesses, franchises, good-will of the company's business, and 
all personal or mixed property of every nature and descrip- 
tion, other than cash on hand or on deposit, bills, notes, and 
accounts receivable, owned or possessed by the company at 
the date of this mortgage, or which it may hereafter acquire." 
When a provision is inserted as to after-acquired property, 
reference should be made to it in the form of bond incor- 
porated in the mortgage. For example, the bonds of the 
New England Cotton Yam Company recite : " This bond, 
as well as all others of said series, is secured bv a certain 
first mortgage or deed of trust, dated A. D. 1899, convey- 
ing to the New England Trust Company, as Trustee, all 
the property of every nature and description owned by said 
New England Cotton Yarn Company at the date hereof, 
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together with any property which it may hereafter acquire," 
etc. 

Every corporation is liable to have a floating debt. If all 
future-to-be-acqiiired personal as well as real property is 
included in the mortgage, the mortgagee, in the case of busi- 
ness embarrassment, may foreclose for the bondholders upon 
raw material, stock in process and other personal property 
as well as upon real estate. The banks, which have dis- 
counted the corporation paper, may thus find no assets with 
which to satisfy their claims. In such case it may be well 
for the banks to obtain through bills of lading or some other 
lien title to the raw material which is purchased with the 
proceeds of the notes discounted by the banks. 

If the act of 1903 is so indefinite that authority to 
sell real estate should originate with the stockholders, it is 
equally urgent that authority to mortgage realty for the 
purpose of issuing bonds should also come from them, one 
reason being that they are entitled to make provisions as to 
their own rights of subscription to the bonds. 

It is assumed in the following case that the capital stock 
of the Wellington Manufacturing Company is Five Hundred 
Thousand Dollars, divided into five thousand shares of the 
par value of one hundred dollars each. 

The directors may pass a vote like this : — 

Voted, that it is expedient that this corporation should 
issue its mortgage coupon bonds to the amount of Five Hun- 
dred Thousand Dollars to raise money for the purpose of 
funding the floating debt of the corporation, for the enlarge- 
ment and equipment of the plant and for general improve- 
ments and extensions. 

A majority of the board of directors may now call a 
special meeting of the stockholders as follows : — 

To A. B. 

Clerk of the Wellington Manufacturing Company. 

We, the undersigned, a majority of the directors of the 

Wellington Manufacturing Company, hereby call a special 
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meeting of the stockholders of the company to be held in the 
company's office, No. 2617 London Street, Boston, Massa- 
chusetts, at 10 A. M., on Wednesday, the second day of 
August, 1905, to see if the company will give its directors 
authority to issue its coupon bonds by a mortgage of its 
corporate property to an amount not exceeding Five Hundred 
Thousand Dollars, payable in twenty years from date, to 
bear interest at the rate of not exceeding five per cent per 
annimi, payable semi-annually, each shareholder of reosfrd 
having the right to subscribe for and take at their face value 
bonds to the extent of one-half of his holding of stock of the 
company, and will give its directors authority to make said 
mortgage and issue said bonds and sell all of the same not 
taken by the stockholders as well as the entire half thereof 
to which they are not entitled to subscribe, the proceeds of 
the bonds to be used for the purpose of funding the floating 
debt of the company, for the enlargement and equipment 
of the plant, and for general improvements and extensions. 
Boston, July 16, 1905. 

(Signature of a 
majority of directors.) 

Notice of the special meeting should now be sent to the 
stockholders. 

The clerk should have ready copies of the vote printed, 
which vote will be found just below in the Indenture of 
Mortgage beginning with the third paragraph, " Whereas 
it is considered advisable that this corporation " and ending 
with the words " provisions and requirements of this vote." 
At the special meeting these printed copies should be dis- 
tributed among the stockholders present. The president at 
the proper time may direct the clerk to read the proposed 
vote ; and, this having been done, it may be " Voted that 
the proposition or vote to issue bonds of the corporation to 
the amount of Five Hundred Thousand Dollars, which has 
just been read by the clerk, be adopted and passed as written 
and read and the same is hereby adopted and passed as so 
written and read ; that the vote hereon be by ballot and that 
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the president appoint a committee of three to collect, assort, 
and count the ballots and report the result to the meeting." 

The printed vote will, of course, appear in full in the 
stockholders' records. 

A good way is to call in advance a special meeting of the 
directors to be held directly after the adjournment of the 
special meeting of the stockholders just referred to, and to 
state in the notice that the purpose is to take any action that 
may be necessary to carry out the powers and instructions, 
given in any vote that may be passed by the stockholders at 
said special meeting for issuing bonds of the corporation. 

At this special meeting of the directors a vote may be 
passed by ballot which will be found in the Indenture of 
Mortgage below beginning in the early part of the fifth para- 
graph with the words " Voted that such action be taken a* 
is necessary " and ending with " information that the trustee 
may deem advisable.'' 

Later notice will be given of another special meeting of the- 
directors on say September 1, 1906, to take action conform- 
ably to the former vote upon the report of the treasurer upon 
the form of a bond with coupons and upon a draft of the 
mortgage; and also upon the form of notice to Ije given to 
the shareholders of their rights of subscription, etc., as pro- 
vided in the vote of the directors. 

At this special meeting the treasurer will offer a form of a 
bond with coupons and a draft of the mortgage. It having 
been voted that the clerk read the same, and he having so 
done, a vote may be passed by ballot which will be found in 
the sixth paragraph of the Indenture of Mortgage below 
beginning with " Voted that the drafts for bonds with cou- 
pons " and ending with " elected President for the ensuing 
year." ^ The clerk will copy the mortgage in both the stock- 
holders' and directors' records and certify that the copy is 
correct. The mortgage will then be left at the Registry of 
Deeds for recording, and at the office of the City Clerk, if 
necessary. 

The directors will now prepare the notices (a copy of 

1 The form of the bond may also be given. 
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which will be entered on their records) to be printed and 
sent to all stockholders. The following is offered as a 
form: — 

Boston, September 20, 1905. 

To THE Shareholders of the Welungton Manufac- 

TTTRiNG Company. 

The company has voted to issue five per cent coupon bonds 
to the amount of $500,000.00 to raise money for the purpose 
of funding the floating debt of the company, for the enlarge- 
ment and equipment of the plant and for general improve- 
ments and extensions. 

The denominations of the bonds will be $1,000.00 and 
$500.00, and they will be dated January 2, 1906. They will 
be payable in twenty years from date, subject, however, to 
call by lot by directors, the amount and denominations to be 
determined by their board, at a premium of not more than 
two per cent and accrued interest 

The bonds through the mortgage or deed of trust shall be 
a first lien upon the real estate of the company, and the 
buildings, fixtures, machinery, and other apparatus now or 
hereafter placed thereon. 

Stockholders of record at the close of business October 2, 
1905, will be entitled, until the close of business on Novem- 
ber 27, 1905, to subscribe for these bonds at par in the pro- 
portion of one bond of $500.00 for ten shares of stock. 

Subscriptions will be received for $500.00 or multiples 
thereof, only; but rights for fractions of bonds may be 
assigned. Subscriptions will be payable December 15, 1905, 
and the bonds will be ready for delivery January 2, 1906, 
but prepayment may be made at any time after October 3, 
1905, and interest at the rate of four per cent will be allowed 
from the time of payment to December 15, 1905, and paid 
on that date. 

The directors will dispose of all bonds not subscribed for 
on or before November 27, 1905, as well as the $250,000.00 
of bonds, to which the shareholders are not entitled to 
subscribe. 
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The transfer books of the company will be closed from 
October 3 to October 12, 1905, both days included. 

Blank fonns for subscription to bonds and assignments 
of rights are inclosed. 

Subscriptions should be addressed to G. H., Treasurer, 
No. 2617 London Street, Boston, Massachusetts. 

By Order of the Board of Directors. 

E. F., President. 

The following are the forms referred to : — 

WELLINGTON MANUFACTURING COMPANY. 

Subscription to Bonds to be issued. 

I hereby agree to take dollars 

of the Bonds of the Wellington Manufacturing Company, 
offered in its circular of September 20, 1905, and to pay 
for them according to the terms named therein. . 

1905. 

WELLINGTON MANUFACTURING COMPANY. 

Assignment of rights to subscribe to Bonds to be issued. 

rights. 
For value received, I hereby sell, assign, and transfer to 

the right belonging to 
shares of the capital stock of the Wellington 
Manufacturing Company as recorded October 2, 1905, to 
subscribe for bonds offered in the company's circular of 
September 20, 1905. 

1905. 

Note. One right to each share is to subscribe for $50 in bonds. Sub- 
scriptions must be for $500 or multiples thereof. To secure the benefit of 
these rights, the holder must formally subscribe for the bonds to which he 
is entitled to subscribe, and file his subscription in the Treasiu'er^s office on 
or before November 27, 1005. 

A special meeting of the directors should be called for 
about November 30th, stating that the president will then 
report as to notices sent by him to the stockholders as to their 
right of subscription, etc., and as to the action of the stock- 
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holders thereon, and that the directors will take action as to 
the disposal of bonds not so subscribed and paid for. 

At this meeting the president will present copies of the 
notice and of the subscription paper, etc., which will be 
entered on the records, and will report that these notices, 
etc., were duly mailed to the stockholders. We will assume 
that he will also report that bonds for $260,000.00 were 
subscribed for. 

A vote by ballot like the following may now be passed : — 

Whereas by a vote of the stockholders of this company at 
a special meeting held on the 2d day of August, 1905, it 
was declared that the directors shall dispose of $250,000.00 
of bonds, for which the stockholders are not entitled to sub- 
scribe, at the best advantage, provided that no bond is dis- 
posed of for less than its face value in cash, and that the 
directors are authorized and directed to take all necessary 
measures to carry into eflFect the provisions and requirements 
of the vote, Now, therefore, it is voted that the president 
appoint a committee of two from the members of this board 
to dispose of said bonds as above provided and that they 
report their action to this board at a special meeting to be 
called not later than December 29, 1905. 

At such special meeting report will be made, and it will 
be spread upon the directors' records. 

The following is a copy of the mortgage or trust deed : ^ — 

Know all men by these presents: — 

That this indenture of Mortgage in two parts, of Jan- 
uary 2, 1906, between the Wellington Manufacturing Com- 
pany, a corporation duly organized in Boston, in the County 
of Suffolk and Commonwealth of Massachusetts, under the 
laws of said Commonwealth, its successors and assigns, here- 
inafter referred to as the company, and the Public Trust 
Company, also duly organized in said Boston under the laws 
of the Commonwealth, its successors and assigns, trustee 

1 Largely made up from a form in general use. 
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and mortgagee, hereinafter referred to as the trustee, 
Witnesseth : 

That whereas at the special meeting of the shareholders 
of the company legally called and thereafter duly held at 
the company's office in Boston on the second day of August, 
1905, the following vote was passed: 

" Whereas, it is considered advisable that this corporation 
should issue its mortgage bonds to the amount of Five 
Himdred Thousand ($500,000.00) Dollars to raise money 
for the purpose of funding the floating debt of the corpora- 
tion, for the enlargement and equipment of the plant and for 
general improvements and extensions : — 

" Now, therefore, it is voted that this corporation make 
and execute on the second day of January, 1906, for its use 
a series of two hundred (200) bonds for One Thousand 
($1,000.00) Dollars each, numbered from (1) to two hun- 
dred (200) both inclusive, and also a series of six hundred 
(600) bonds for Five Hundred ($500.00) Dollars each, 
numbered from two hundred and one (201) to eight hun- 
dred (800) both inclusive, both series amounting in the 
aggregate to Five Hundred Thousand ($500,000.00) Dollars, 
all bearing date the second day of January, 1906, that all 
of said bonds shall bear interest at the rate of five (5) per 
centum per annum, payable semi-annually upon the first days 
of July and January of each year, or on other dates as the 
case may be, and as evidence thereof interest coupons shall 
be attached to each bond, said coupons to bear the number 
of the bond to which they are attached and to be numbered 
consecutively from one (1) to forty (40) inclusive; that 
both the principal and interest of said bonds shall be pay- 
able in gold coin of the United States in twenty years from 
their date but subject, however, to call by lot by directors, 
the amount and denominations to be determined by their 
board, at a premium of not more than two per cent and 
accrued interest, calls to be published at least three succes- 
sive days in a Boston newspaper, that each of said bonds 
shall be identified as one of its respective series, such iden- 
tification to consist of a certificate placed thereon by . the 
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trustee under the mortgage or deed of trust hereinafter men- 
tioned, and all of said bonds shall be issued conformably to 
the terms of said mortgage or deed of trust, in which these 
votes shall appear in full ; that the president, treasurer, and 
clerk of this corporation are hereby authorized and directed 
in its name and behalf to execute, acknowledge, and deliver 
to the Public Trust Company of said Boston, as trustee for 
the bondholders, a mortgage or deed of trust in proper legal 
form, all of the bonds and the mortgage or deed of trust 
to be of the same date, which mortgage or deed of trust 
shall be recorded and shall be a first lien upon the real 
estate of this corporation, situated in said Boston and de- 
scribed as follows: (description); that said mortgage or 
deed of trust shall constitute a first lien upon all the build- 
ings now or hereafter placed upon the above described prem- 
ises of the corporation and upon all fixtures, machinery, 
and other apparatus now or hereafter placed in said buildings ; 
that it shall be drawn conformably to this vote, and having 
been approved by the directors of this corporation, shall be 
spread upon both the directors' and stockholders' records; 
that the treasurer is hereby authorized to have his signature 
engraved upon the interest coupons; that each shareholder 
of record on October 2, 1905, shall have the right to sub- 
scribe for and take at their face value bonds to the extent 
of one-half of his holding of stock of the company ; that the 
directors shall dispose of the bonds not so subscribed and 
paid for and for $250,000 of bonds for which the stock- 
holders are not entitled to subscribe to the best advantage, 
provided that no bond is disposed of for less than its face 
value in cash, and that the directors are authorized and 
directed to take all necessary measures to carry into effect 
the provisions and requirements of this vote." 

And that whereas at a meeting of the directors of the 
company duly called and held on the second day of August, 
1905, directly after the meeting of the stockholders at which 
the above vote was passed, a quorum being present and 
participating, the following vote was unanimously passed: 

" Voted, that such action be taken as is necessary and 
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proper to carry out the provisions of the vote of the cor- 
poration of August 2nd, 1905, relative to an issue of 
mortgage bonds to the amount of Five Hundred Thousand 
Dollars; that the treasurer be and he is hereby directed to 
have the counsel of the company prepare both a form of 
a bond with coupons and also a draft of the mortgage pro- 
vided for in the vote of the corporation and to submit the 
same to this board for approval; that to all stockholders 
of record on October 2, 1905, there shall be given as soon 
as possible notice framed by the directors and signed by 
the president, of their rights of subscription to said issue 
of bonds, of the security provided therefor, of the time for 
subscribing, which shall be on or before November 27th, 
1905, of the time for payment, and of other information 
that the trustee may deem advisable." 

And that whereas at a meeting of the directors legally 
called and thereafter held on the 1st day of September, 
1905, a quorum being present and participating, the fol- 
lowing vote was unanimously passed : " Voted, that the 
drafts for bonds with coupons attached and for mortgage 
or trust deed provided for by votes of stockholders and 
directors of August 2d, 1905, now submitted to this board, 
be and they are hereby approved in the terms in which the 
same are written and as they appear below; and that the 
execution of the mortgage or trust deed, as contemplated in 
the aforesaid vote of the stockholders, viz. by E. F., Presi- 
dent of the Company, and by G. H., Treasurer and Clerk 
of the Company, shall be deemed and is absolute identifi- 
cation of the drafts of the bonds with coupons, and of the 
mortgage or trust deed and absolute proof of the approval 
by this Board of the issue of said bonds, coupons, and 
mortgage or trust deed, it appearing that on January 3d, 
1905, the above named E. F. was duly elected Director and 
G. H. was duly elected Treasurer and Clerk of the Com- 
pany, both still continuing in office, the evidence of whose 
elections is afforded by the following true copies of entries 
upon the stockholders' and directors' records : * At this au^ 
nual meeting of the stockholders of the Wellington Manu- 
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factiiring Company legally called and thereafter duly held 
on January 3d, 1905, it having been moved that the 
meeting proceed to the election of oflScers for the ensuing 
year, the committee appointed by the chair to collect and 
count the ballots for officers reported among other things, 
that the whole number of ballots cast representing 4,817 
shares were for the following persons : For Director E. F. ; 
for Treasurer and Clerk G. H., and they were declared 
elected and the Clerk was sworn. At a meeting of the 
Directors duly held immediately after the annual meeting 
of the stockholders on January 3d, 1905, it having been 
moved that the Board proceed to the election of a Presi- 
dent for the ensuing year, the Committee appointed by 
the Chair to collect and count the ballots reported that 
the whole nimaber of ballots cast was 5, all for E. F., 
and he was declared elected President for the ensuing 
year.' " ^ 

And that whereas the form of said bonds and coupons 
and trustee's certificate is in the case of the obligation to 
pay one thousand dollars as follows, to wit, the figures being 
changed in the case of bonds of a smaller denomination : — 

No. $1000. 

United States of America. 

wellington manufacturing company, 

boston, massachusetts. 

First Mortgage Five Per Cent Gold Bond. 

Total authorized issue, $500,000. 

Know all men by these presents: — 

That the Wellington Manufacturing Company located at 
said Boston, for value received, hereby promises to pay to 
the bearer hereof, at the Public Trust Company of Boston, 
one thousand dollars ($1,000.00) gold coin of the United 
States, of the present standard of weight and fineness, in 

1 These provisions do not appear In all mortgages. 
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twenty years from the date hereof, viz. on January 2d, 
1926, or on call at any interest date as hereinafter pro- 
vided, with interest thereon at the rate of five per cent per 
annum payable on the second days of January and July in 
each year at the Public Trust Comany upon the presenta- 
tion and surrender to said Trust Company of the attached 
coupons as they respectively mature. This bond is one of 
an authorized issue of Two Hundred (200) bonds for One 
Thousand ($1,000.00) Dollars each, numbered from one (1) 
to two hundred (200), both inclusive. There is an addi- 
tional six hundred (600) bonds for Five Hundred $500.00) 
Dollars each, mmibered from two hundred and one (201) to 
eight hundred (800), both inclusive, both issues amounting 
in the aggregate to Five Hundred Thousand ($500,000.00) 
Dollars. 

All of said bonds are of the same date, of the same tenor, 
and for the same term; and conformably to votes of the 
Stockholders and Directors of the Company, are equally 
secured by and subject to all the provisions of a mortgage 
or deed of trust from the Wellington Manufacturing Com- 
pany to the Public Trust Company, dated January 2d, 1906, 
conveying real estate and machinery of the grantor in trust 
for the benefit of the holders of said bonds, which mortgage 
or deed of trust is to be recorded in the Registry of Deeds 
for Suffolk County, and at the office of the City Clerk, if 
necessary. At the pleasure of the directors this bond may 
be called and redeemed at any interest date before matur- 
ity, due notice thereof having been first given by publica- 
tion as required by the provisions of the mortgage or trust 
deed. The payment in such case shall be of the principal 
sum and not more than two per cent, together with all in- 
terest accrued at the time of such payment and unpaid. 
Interest on called bonds shall cease at the interest date 
named for payment and cancellation. This bond shall not 
be valid until the certificate indorsed hereon shall have been 
duly signed by the trustee. 

In witness whereof, the said Wellington Manufacturing 
Company has caused its corporate seal to be hereto affixed 
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and this instrument to be signed in its name and behalf by 
its president and treasurer, and the coupons attached to be 
authenticated by a fac-simile of the signature of its treas- 
urer, this day of 190 . 

Wellington Manufactueing Company, 
(Corporate Seal.) By President. 

By Treasurer. 

COUPON. 

$25.00 No. 

On the first day of , 190 , the Wellington Manu- 

facturing Company promises to pay the bearer, on presen- 
tation of this coupon at the Public Trust Company, Boston, 
Massachusetts, Twenty-Five Dollars, Gold Coin, being six 
months' interest then due on its mortgage Bond No. 

Treasurer. 

Teustee's Cbetificate. 

This certifies that the within Bond is one of the series of 
Bonds of the Wellington Manufacturing Company, aggre- 
gating Five Hundred Thousand Dollars ($500,000), and is 
described in and entitled to the benefits of the within men- 
tioned mortgage or deed of trust. 

Public Teust Company, 

By Treasurer. 

Each of these Bonds, all of which are issued conformably 
to and are secured by this mortgage or deed of trust, bears 
a trustee's certificate of identification as above ; and no other 
Ponds are entitled to the protection of such mortgage or 
deed of trust 

Now, therefore, said company in consideration of one dol- 
lar to it paid and of the premises and to secure the payment 
of the principal and interest of the Bonds aforesaid, and 
every part thereof as the same shall be and become payable, 
conformably to the tenor of said bonds and of the coupons 
thereto attached, doth give, grant, bargain, sell, convey, 
deliver and mortgage unto the said trustee, and its successor 
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or successors in the trust, a certain parcel of land situated 
in said Boston and bounded and described as follows : — 
(Give same description as that above in stockholders' vote.) 

To Have and to Hold the above described premises, 
machinery, fixtures, and property to the said Trustee, its 
successor or successors and assigns, in trust, however, under 
the terms hereof for the equal pro rata benefit, security, and 
protection of aU said certified Bonds and their coupons and 
of each and every bondholder in proportion to his holding 
of the same, and ta secure payment thereof according to their 
tenor, and also to secure all the promises of the company 
herein. 

AETICLE I. 

Covenants by the Company. 

And the company covenants with the trustee and its suc- 
cessors and assigns as follows : — 

1. That it is lawfully seized in fee simple of the above 
described estate and property; that it has good right to sell, 
convey, or mortgage the same as herein; that the same are 
free from all incumbrances and that it will warrant and de- 
fend the same to the said trustee, its successor, successors and 
assigns, in this trust, against the lawful claims and demands 
of all persons. 

2. That it will punctually pay or cause to be paid to the 
trustee an amount sufficient to pay the principal and cou- 
pons of each and every bond secured hereby, as specified in 
said bonds and coupons, according to the true intent thereof, 
and without any deduction from either principal or interest 
on account of any tax or specific dues under existing or 
future laws; the bonds and coupons when paid to be forth- 
with cancelled. 

3. That it will cause to be seasonably paid all taxes, 
rates, assessments, public dues, and rents, levied, assessed, or 
imposed in respect of the estate and property herein mort- 
gaged or any part thereof, or upon any interest of the trustee 
therein, and will exhibit to the trustee the vouchers estab- 
lishing the fact of such payment or payments, and will at 
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all times keep said premises and property mortgaged free 
from all liens which are or may become entitled to priority 
over this mortgage. 

4. That it will keep insured all the property herein 
mortgaged, which is of an insurable nature, against loss or 
damage by fire or by boiler explosions to such an amount, in 
such insurance companies, and under such policies as shall 
be approved by the trustee or its successor or successors in 
the trust; such insurance to be payable to the trustee or its 
successor or successors, and will make all necessary pay- 
ments for premiums or otherwise, and will deliver or exhibit 
to the trustee or its successor or successors upon demand, the 
policies and receipts for such expenditures. 

6. That it will not waste, remove, destroy, or make substan- 
tial change or changes in any of the mortgaged property, 
except as hereinafter provided, and will at all times maintain 
in good repair and working order the same and also other 
buildings, machinery, and fixtures now or hereafter placed 
upon or connected with the premises, renewing all or any 
part of the mortgaged property, original or additional, that 
may become worn out or unserviceable, or be destroyed. But 
nothing in this instrument shall prevent the removal by the 
company of any machinery or apparatus attached to the 
realty that may become obsolete or outworn. 

6. That it will on demand pay to the trustee its com- 
pensation for services, and all moneys which may have been 
expended by it for insurance, taxes, liens, rates or assess- 
ments, repairs, legal or other charges and exx>enses which the 
trustee is hereunder authorized to pay or may reasonably 
incur in or about the execution of this trust, with interest at 
the rate of six (6) per centum per annum from the date of 
expenditure. 

7. That it will carry on its business during the continu- 
ance of this security in a proper and efficient manner, keep 
suitable books of account, open at reasonable times to the 
inspection of the trustee ; that it will give to the trustee all 
the information which the trustee may deem necessary con- 
cerning the financial condition of the company and the man- 
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ner of conducting its business, and will at all reasonable 
times allow the trustee to examine and inspect the mortgaged 
premises. 

8. That it will cause this instrument to be recorded and 
Hied, both as a mortgage of real estate and of personal prop- 
erty, if necessary, in such manner and in such places as may 
be required by the laws of the Commonwealth of Massachu- 
setts; that it will also from time to time hereafter upon 
request, during the existence of this trust and mortgage, make 
to the trustee such additional conveyances, confirmations, and 
transfers, and do such further acts as the trustee may desire, 
to facilitate the execution of said trust, or to further secure 
said bonds, all of which additional conveyances, confirma- 
tions, and transfers the company agrees to keep properly 
filed and recorded. 

ARTICLE n. 

Defeasance and Default 

1. Provided, nothwithstanding, that if the company, its 
successor or successors and assigns, shall punctually pay the 
principal and interest of all the bonds and coupons herein- 
before mentioned, according to their terms, and, until such 
payment, shall strictly comply with all covenants herein by 
it to be performed, and shall do all things by it agreed or 
required to be done hereunder, and shall not become insol- 
vent or bankrupt or go into liquidation, either voluntarily 
or under any order of court, and shall not make any general 
assignment for the benefit of creditors or pass under a re- 
ceiver's control, then this deed, as also the bonds and coupons 
aforesaid, shall be void, and all the estate, right, title, and 
interest of the said trustee and its successor or successors in 
the trust hereby created shall cease and determine. But if 
said company shall make any default in the payment of the 
coupons of said bonds, or any of them or any part thereof, 
or in the payment of the principal sums of said bonds or any 
part thereof, when the same shall become due according to 
the tenor of said bonds and coupons, and of this instrument 
or, if the company shall fail faithfully to observe and per- 

17 
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form any of the requirements made of it by said bonds and 
coupons or by this instrument, and such default shall con- 
tinue for the period of thirty (30) days after notice thereof 
in writing shall have been given by the trustee to the com- 
pany, or if the company shall become insolvent or bank- 
rupt, or go into liquidation, either voluntarily or under any 
order of court, or make any general assignment for the bene- 
fit of its creditors, or if a receiver shall be appointed over it, 
or if said company shall fail reasonably to discharge any lien 
upon the property hereby conveyed, which if not so dis- 
charged would become entitled to priority over this mort- 
gage; then, in any one of the cases mentioned, it shall be 
lawful for, but not obligatory upon, the said trustee to deter- 
mine and put an end to the possession of said premises by the 
company, and to take possession of, operate, and enjoy said 
property hereinbefore described, and the rents, issues, and 
profits thereof, for the benefit of the bondholders, in which 
case the trustee shall be entitled to the appointment of a re- 
ceiver having such powers and duties, and acting under such 
limitations as the court making the appointment shall confer 
and impose; and the trustee may also, instead of so doing, 
and with or without taking possession, treat the whole amount 
of the principal of said bonds, together with the accrued and 
unpaid interest, as immediately due and payable, and there- 
upon proceed to sell and dispose of, by one sale or succes- 
sively through several sales, all and singular, the premises, 
property, rights and interests hereby conveyed and mort- 
gaged, or intended so to be, or such portion thereof as the 
trustee may deem necessary, by public auction in said City 
of Boston, upon such terms as to credits, partial credits and 
security for payment as it may think proper and expedient, 
having first given public notice of the time, place of sale or 
sales by advertisement printed once a week for at least five 
successive weeks in some newspaper published in said City 
of Boston, in the Commonwealth of Massachusetts ; * and no 

^ If the plant is situated outside of Boston a clause like this is generally 
inserted, ** and also twice a week for the said five weeks in some daily news- 
paper printed and published in the City of ." 
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other notice or demand whatsoever to or upon the company 
except the said thirty days' written notice prior to the com- 
mencement of foreclosure proceedings, shall be necessary. 
The trustee shall have the right to adjourn such sale or sales 
from time to time at its discretion, giving reasonable notice 
of each adjournment, and after so adjourning, to make the 
sale at the time and place to which the same may be 
adjourned. The trustee is hereby further authorized and 
empowered either in its own name or in the name of the 
company to make, execute, acknowledge, and deliver to the- 
purchaser or purchasers at such sales, a sufficient deed of 
conveyance of the property so sold, and any sale made as. 
aforesaid shall be a perpetual bar in law and equity against 
the company and all persons claiming by, through, or under 
it from claiming thie property and rights so sold or any inter- 
est therein, and for the purpose aforesaid the trustee and! 
each of its successors in the trust are hereby constituted irrev- 
ocably the attorneys of the company. At any sale or sales,, 
whether made under the power of sale herein contained or im 
pursuance of any foreclosure proceedings instituted by the- 
trustee or otherwise, it shall be lawful for the trustee or for 
any one or more of the bondholders, either alone or associated 
with the trustee, to purchase any portion or all of the prop* 
erty so sold, and no purchaser at any sale, except the trus* 
tee, shall be responsible for the application of the purchase 
money. 

2. Out of the proceeds arising from such sale or sales, the 
trustee shall first defray the expenses thereof including its 
just and lawful charges for services and expenses, and a rea- 
sonable allowance for attorney and counsel fees, and refund 
any advance or expense reasonably made or incurred by it in 
operating, maintaining, or managing the property or business 
of the company while in possession, and all payments made 
for taxes, assessments, insurance, and other proper charges 
upon such premises and property. The balance of such pro- 
ceeds shall be appliefl and paid as follows, viz. : If said 
balance shall not exceed the aggregate par value of all the 
bonds hereby secured, and which may at the time be issued 
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and outstanding, then the money shall be applicable in pay- 
ment or partial payment as the case may be of the princi- 
pal of said bonds, the several bondholders to receive the net 
proceeds in proportion to the amount of bonds held by them 
respectively, and in the contingency therein provided for, 
after foreclosure, all coupons shall be wholly excluded in 
sharing in the distribution of said balance of proceeds. If, 
on the other hand, the balance of proceeds available for distri- 
bution shall exceed the aggregate par value of the bonds at 
the time issued and outstanding, then the money shall be 
first applied in payment of the principal of the bonds, and 
next in payment pro rata of interest as represented by the 
outstanding matured coupons, and in case of distribution 
between two successive coupon days, a just and proportional 
part of the several coupons then maturing. In making the 
distribution of said net proceeds on the interest account the 
overdue coupons, whether still attached to the bonds or sev- 
ered therefrom and owned separately, shall not be paid in 
the order in which they fall due respectively, but all shall 
be treated alike. If after the payment of the principal of 
said bonds and all interest as aforesaid, computed to the 
time of making the payment, any balance of said proceeds 
shall remain, the remainder shall be paid over to the company 
or its assigns. 

3. Upon a default and demand for possession by the trus- 
tee, the company and its officers, agents and servants shall 
promptly surrender and deliver to the trustee all the mort- 
gaged property and also the books of account, records, deeds, 
leases, contracts, and writings relating thereto, to the end 
that the trustee may be fully informed concerning the same 
and its management, and shall execute all such instruments 
in writing and do all such other acts as may be necessary 
to put the trustee in the actual possession of all the mortgaged 
property. 

4. The foregoing provision for sale under power as afore- 
said is cumulative, with the ordinary remedy of foreclosure 
by entry and suit therefor, and the trustee is hereby also 
given the right to make such foreclosure upon all the property 
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at one time and in one proceeding, or upon portions of it 
successively and in separate proceedings, and the company 
hereby waives any and all rights of sale and redemption now 
or hereafter provided by the statutes of Massachusetts. But 
by whatever method or proceedings the mortgage may be fore- 
closed, the order and method of distribution of the net pro- 
ceeds realized on the sale or sales of the property shall be as 
hereinbefore provided. 

6. Before proceeding to take possession of the mortgaged 
property or to foreclose this deed or mortgage, whether the 
foreclosure be made by sale under said power or otherwise, 
the trustee shall have the right first to require from the bond- 
holders reasonable indemnity against expense, loss, and lia- 
bility, including reasonable counsel fees and compensation 
' for its own services that may be incurred by it in so doing, 
and upon the tender of such reasonable indemnity by the 
holder or holders of a majority of the bonds at that time 
outstanding and unpaid, whether such indemnity shall have 
been previously requested of them or not, it shall be the 
duty of the trustee in case of default on the part of the com- 
pany continuing for the above mentioned space of thirty 
days after written notice as aforesaid, and not waived as 
hereinafter provided, to take such action in accordance with 
the provisions of this deed as it shall deem best Provided, 
however, that it shall not be obligatory upon the trustee to 
operate said property hereinbefore described, upon the re- 
quest of such party or parties, such action being at all times 
discretionary with the trustee. In all cases of any instruc- 
tions or requests by bondholders to the trustee hereunder, the 
same shall be in writing, and the trustee shall have the 
right to demand proof of the ownership or legal holding of 
the bonds, the alleged holders or owners of which claim the 
right hereunder to instruct or request, or said trustee may 
require deposit of the said bonds. 

6. No delay or omission by the trustee in exercising the 
rights and power herein granted shall be held to exhaust 
or impair such rights and powers or to be construed as a 
waiver thereof, but it is hereby mutually agreed that the 
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holder or holders of a majority in amount of the bonds out- 
standing at the time of any default as aforesaid, on the 
part of the company, may by an instrument in writing signed 
and acknowledged by them at any time, whether before or 
after the institution of foreclosure proceedings, waive or 
instruct the trustee to waive any such default, provided 
always that no such action on the part of the bondholders 
shall extend to, or be taken to affect, any subsequent default 
or impair the rights resulting therefrom. 

ABTICLE III. 

Possession and Use of the Property before Default. 

1. Before default or violation by the company as to any 
of its promises or duties herein, it shall be entitled to possess, 
manage, operate, use, and enjoy the property herein con- 
veyed as well as take and use the rents, profits, and income 
thereof, in the same manner and to the same effect as if this 
indenture had not been made. 

2. Nothing herein contained shall abridge or impair the 
right of the company to modify structures, change obsolete 
or worn out machinery or appliances as may be required in 
the development of the company's business or property, pre- 
serving in all changes at least equivalence in value. 

3. The company may, from time to time, with the vn-itten 
approval of the trustee, sell and convey any portion or por- 
tions or all of the land, buildings, machinery, appliances, 
and property conveyed by this mortgage, free from the en- 
cumbrance hereof, provided the same is forthwith replaced 
by other lands, buildings, machinery, appliances, or property 
equally valuable as security for the bonds hereby secured 
and of equal utility and value to the company and made fully 
subject to these presents, or provided that the sum or sums 
received from such sale or sales shall be forthwith deposited 
with the trustee to be applied by it to the purchase or redemp- 
tion of the bonds secured hereby. The trustee shall in case 
of such approval execute and deliver all instruments neces- 
sary to release the property so sold of the encumbrance of 
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this mortgage thereon. Before consenting to any sale of the 
land, buildings, machinery, appliances, or property as here- 
inbefore mentioned, the trustee shall have the right to exact 
such conditions as it may deem desirable for effecting the 
foregoing provisions. It may rely upon the certificate of 
some disinterested person selected by it to investigate whether 
such provisions have been or will be complied with by the 
company, and shall in no case be responsible for its action 
in giving its approval as aforesaid, if it acts in good faith. 
All expenses incident to such investigation or otherwise in 
relation to such approvals and releases or securing the same, 
shall be paid by the company. 

ARTICLE IV. 

Mutual Agreements. 

It is mutually agreed between the company and the trustee 
and their respective successors and assigns as follows : — 

1. That if any bonds secured hereby be lost, mutilated, or 
destroyed the company by its directors may, with the 
approval of the trustee, and upon such terms as to indemnity 
as said directors may require, issue, and cause to be certified 
new bonds of corresponding tenor and date, bearing the serial 
number of those to be replaced, and such new bonds shall 
be held as the original bonds would have been held. 

2. That if the holder of any bond or coupon shall neglect, 
or be unable to present it at maturity or when it becomes 
payable, a deposit with the trustee of the amount of the 
principal of such bond and the interest due shall operate as 
a cancellation of such obligation, and the trustee shall dis- 
charge the security respecting the same, provided, however, 
that upon payment therefor the company shall give to the 
trustee a sufficient bond of indemnity to protect the trustee 
against any loss or expense that may be incurred in deter- 
mining the lawful holders of such obligations and in paying 
over such amount 

3. That if the company shall omit at anv time to keep 
the property herein conveyed sufficiently insured, or to pay 
any taxes or liens thereon, or to make any other payment 
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or to do anything covenanted to be done hereunder, then the 
trustee, in behalf of the company may, and, upon being so 
requested by holders of one-fifth of the then outstanding 
bonds, shall effect such business or do such act and shall be 
repaid by the company, on demand, all such expenditures, 
with interest at five per cent per annum and shall be thor- 
oughly reimbursed for all acts so done; such expenditures 
and reimbursements shall be a lien on the property mortgaged 
and entitled to its protection as aforesaid. 

4. That all moneys received by the trustee from any 
insurance as aforesaid shall be held by it as a security for 
the payment of the principal and interest of the bonds and 
coupons secured hereby; provided, however, that if the 
company shall within one year reconstruct, replace, or repair 
the property damaged or destroyed or erect other permanent 
improvements upon the mortgaged property, then the 
trustee shall pay over to the company, in instalments from 
time to time, such portion of the insurance proceeds as shall 
be equivalent to the cost of such replacements, repairs, or 
erections, to be shown by vouchers to be exhibited by the 
company to the trustee, and said vouchers shall be sufficient 
authority to the trustee to make such payments. Such por- 
tion of said insurance money as is not paid over to said 
company for such repairs, replacements, or erections shall 
be invested and held by the trustee for the purpose of retir- 
ing the bonds issued hereunder, when the same shall haA-^o 
come due. If said company has in good faith begun the 
reconstruction or repair of said buildings or property or 
any portion thereof, which may have been injured or de- 
stroyed as aforesaid, but a greater period than one year 
aforesaid shall appear reasonably needful for completion 
thereof, then the time for the completion of said work shall 
be extended for a further period not exceeding one year, 
the trustee certifying in writing its assent thereto, with the 
same right on the part of the company during said additional 
year to receive portions of said insurance money in the same 
manner as if said work had been performed within the 
period of the first year. 
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5. That the redemption of bonds and coupons by call 
may be made by the company's directors on any interest 
date and by payment of the principal of any called bonds 
with a premium of two per cent and all accrued interest. 
If only a portion of the bonds are to be called for any given 
date, such portion shall be identified by a drawing by lot 
by the directors of the company. Notice of such drawing 

. shall be published three successive days in a newspaper 
published in Boston, and elsewhere at the option of the 
directors, calling upon the holders of the drawn bonds to 
present them at the next interest date for payment and 
cancellation, such drawings to take place and such publica- 
tions to be completed at least thirty days before the date 
fixed for such presentation and cancellation. If on or before 
said last named date any of the called bonds shall not have 
been presented for payment and cancellation, the company, 
having first deposited the amount of principal, premium, 
and interest in respect thereof with the trustee for the 
benefit of the party entitled thereto, shall cease to be liable 
thereon. Interest shall also cease and the mortgage shall 
cease to protect such bonds and coupons. If all outstanding 
bonds be for redemption they shall be called by publication 
in the same manner as that indicated above, and the same 
provisions as to deposit, cessation of interest and of security 
and of liability shall apply. 

6. That no act or conduct of either of the parties shall 
be or be construed as a waiver of any clause or rights under 
this instrument. 

7. That the trustee shall have the power if it so oloct 
to compromise or refer to final arbitration any matter of 
dispute between itself and the company or any other person 
arising out of the execution of the trusts herein. 

8. That at any time upon presentation to the trustee of 
the bonds and coupons issued hereunder, properly cancelled, 
the trustee shall execute to the company, its successors or 
assigns, a proper discharge of this mortgage or deed of trust, 
and shall release from the lien thereof all real estate or other 
property embraced or intended to be embraced herein, and, 
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if any bonds or coupons issued hereunder shall have been 
lost or shall not have been presented for payment at tlie 
maturity thereof, the trustee shall, notwithstanding, execute 
said discharge and release, if the said company shall de- 
posit with it a sum of money equal in amount to the par 
value of the bonds and coupons so lost or unpaid. 

ABTICLB V. 

Duties and Bights of Trustees. 

The trustee hereby accepts the trusts herein declared, 
and agrees to perform the same upon the following express 
conditions and agreements : — 

1. The term " Trustee " as employed in this instrument 
shall be taken to mean the trustee hereunder for the time 
being, whether the party of the second part or its successor 
or successors in said trust. The trustee shall not be liable 
for any failure of title in the property mortgaged nor for 
the sufficiency of this instrument or the security by it pro- 
vided, nor for any recitals of facts herein. 

2. Until called upon for enforcement of this security 
with due indemnity, the trustee shall not be responsible 
for insurance, taxes, repairs, or other matters affecting the 
security, and in general it is understood that prior to such 
call its duties are limited to those stated in this instrument. 
All notices and requests to the trustee shall be in writing, 
and it may demand proof of the legal title of those so no- 
tifying and requesting; or the trustee may require deposit 
with it of bonds, the alleged holders of which may seek 
to notify or request. The trustee shall be justified and shall 
be entirely free from all liability, if, in its discretion, it 
deals with the persons presenting bonds as the true owners 
thereof. 

3. The trustee may employ such counsel, agents, and em- 
ployees as it deems needful in the execution of its trust; 
may pay them proper compensation, and shall in no wise be 
liable for any negligence or misconduct on their part, either 
before or after taking possession of the granted property, 
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nor for any error of their own in judgment or discretion, 
but only for their own wilful neglect or wilful breach of 
trust. If any claims shall be established against the trustee 
by persons not party to, or beneficiaries under, this instru- 
ment, the trustee may pay or adjust the same and the ex- 
pense thereof shall be in favor of the trustee a lien upon 
the mortgaged property and entitled to its protection as 
aforesaid, and shall take precedence of the claims of the 
holders of bonds or coupons. 

4. All expenditures of every nature incurred by the trus- 
tee in the execution of this trust, including reasonable com- 
pensation for its services shall be repaid to it and shall 
constitute in its favor a first lien upon the mortgaged 
property. 

5. During the period wherein the trustee shall manage 
the trust property upon entry or upon voluntary surrender, 
the trustee shall not be personally liable for debts contracte<l 
by it nor for injury to persons or property, nor for breach 
of contract arising out of such management, but shall be 
considered simply as the agent of the bondholders. 

6. Notwithstanding anything herein before contained no 
trustee hereunder shall in any event have any duty or res- 
ponsibility as to the validity hereof, or as to the security 
afforded, or as to the execution, acknowledgment, recording 
or renewal hereof, or (unless and until said trustee is called 
upon to take active measures to enforce the security by 
foreclosure or otherwise with due indemnity) as to insur- 
ance, taxes, or repairs, or any other matters affecting the 
security, nor until so called upon shall the trustee be re- 
sponsible or liable for any destruction, injury, or damage to 
the property hereby mortgaged; nor shall the trustee be or 
become responsible for any exercise of judgment or discre- 
tion in any matter or thing except as hereinbefore provided, 
nor shall the trustee be responsible for any moneys or prop- 
erties except such as shall come into its possession, or the 
possession of its duly appointed agents, and in general it 
is understood that prior to being called upon to take active 
measures as aforesaid, its sole duty is confined to certifying 
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the bonds as of the series mentioned herein, and acting as 
agent in payment of coupons. The trustee may accept as 
true all facts stated in writing by the president and treasurer 
of the company relative to matters covered by this mortgage, 
and it is understood that the representations herein con- 
tained are those of the company, and in no sense those of the 
trustee. 

7. In case of a vacancy occurring in the office of tras- 
tee hereby created, the company or any of the holders of the 
bonds secured hereby, shall be at liberty to apply to any 
court of competent jurisdiction to appoint a new trustee 
or trustees, after giving notice of such intention to apply 
by advertising three times a week for two weeks in one or 
more daily newspapers, published in the city of Boston, 
aforesaid, and such a court may, on such application, ap- 
point such new trustee or trustees; and such appointment 
shall be recorded at the Eegistry of Deeds and at the City 
Clerk's office, if necessary. 

In witness whereof ^ the said Wellington Manufacturing 
Company, by E. F., its president, and G. H., its treasurer, 
and G. H., its clerk, hereto duly authorized has to these 
presents in duplicate fixed the corporate seal and name on 
the date first above written, and the signature of said clerk 
is also his official attestation that the transcripts of votes 
and elections herein above set forth are true copies from 
the records of the company; and the said Public Trust 
Company, by V. O., its president, and L. R., its treasurer, 
has caused these presents in duplicate to be signed in its 
name and its corporate seal to be hereto affixed also on the 
day and year first above written. 

Public Trust Company, Trustee, 

By E. F., President. 

(Corporate Seal.) By G. H., Treasurer. 

By G. H,, Clerk. 

Public Tbust Company, Trustee. 

/^ X o 1 \ By V. O., President. 

(Corporate Seal.) ^^ ^^ ^'^ Treasurer. 
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Suffolk, SS. 

On this 2d day of January, a. d., 1906, before me, a 
Notary Public of the Commonwealth of Massachusetts, ap- 
peared E. F., who did depose and say that he is the president, 
and G. H., who did depose and say that he is the treasurer 
and clerk of the Wellington Manufacturing Company; that 
the seal affixed to the above instrument is the corporate seal 
of the said company, that said instrument was signed and 
sealed in behalf of said company, and by the authority 
granted at a meeting of the stockholders thereof, held on 
the 2d day of August, 1905, and that the above deed is the 
free act and deed of said company. 

Witness my hand and official seal the day and year above 
written. 

(l. s.) Notary Pvhlic. 

An identical acknowledgment of the Public Trust Com- 
pany may be appended. 

While there are several provisions in the mortgage as to 
calling bonds, the whole matter is fully covered in Article 
IV., Mutual Agreements, Section 5. 

When the directors decide that surplus funds should be 
applied to the redemption of bonds, a special meeting may 
be called and a vote like the following may be passed on 
say, April 2, 1910. 

Voted, that fifty two thousand two hundred and fifty 
dollars of the surplus funds of the company be applied to 
the redemption of its bonds, twenty thousand nine hundred 
dollars to the redemption of twenty bonds of the denomina- 
tion of $1,000 each, and thirty-one thousand three hundred 
and fifty dollars to the redemption of sixty bonds of the 
denomination of $500 each, the drawn bonds to be presented 
to the trustee at its office, 907 Freedom Street, Boston, on 
or before July 1, 1910, at which time payment shall be made 
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of the principal of said drawn bonds with a premium of 
two per cent and all accrued interest; that the number of 
each $500 bond be written on a paper and all the papers 
be placed in a hat, box, or some other receptacle in such a 
way that the numbers shall not be visible, and that a similar 
method be adopted as to the $1,000 bonds, that the draw- 
ing shall take place in the presence of a majority, of the 
Board of Directors and of a Notary Public, and that, if on 
or before July 1, 1910, any of the called bonds shall not 
have been presented for payment and cancellation, the com- 
pany, having first deposited the amount of principal, pre- 
mium, and interest in respect thereof with the trustee for 
the benefit of the party entitled thereto, shall cease to be 
liable thereon, and interest shall also cease and the mortgage 
shall cease to protect such bonds and coupons. 

The entire proceedings shall be entered on the directors' 
records, and a notice, like the following, must then be pub- 
lished three successive days in a newspaper published in 
Boston, the last publication to be at least thirty days before 
July 1, 1910, the date fixed for presentation and cancellation. 

The Wellington Manufacturing Company. 

Notice is hereby given that agreeably to the Indenture of 
Mortgage dated January 2, 1906, the following bonds of 
the Wellington Manufacturing Company, entitled to the 
benefit of said Indenture of Mortgage have been drawn by 
the directors in the presence of John Brown, Notary Public, 
for payment and redemption (here give the denominations 
and numbers of the bonds). 

These bonds with coupons attached are hereby called for 
payment at par with two per cent premium and all accrued 
interest and must be presented to the trustee at its office, 
907 Freedom Street, Boston, on or before the first day of 
July, 1910, from and after which date interest on said bonds 
will cease. 

The Public Teust Company, 

By John Smith, Treasurer. 
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BosTON^, April 3, 1910. 

On this 3d day of April, 1910, I certify that the above 
numbered bonds were drawn by the directors by lot. 

John Beown, Notary Public. 

Trust deeds for the issuing of bonds often confer authority 
on the directors in the exercise of a reasonable discretion 
to employ surplus funds for the purchase of bonds. 

After proper proceedings at a meeting of directors pub- 
lication may be made to suit the circumstances of the case. 
The following are offered as forms : — 

American Refining Company. 

First Mortgage 5 % Gold Bonds. 

' Notice is hereby given, pursuant to the terms of the Trust 
Deed, dated, etc., that the undersigned, as trustee, will re- 
ceive sealed proposals up to three p. m. of the (give date) 
for the sale to it of bonds, as above described, sufficient to 
exhaust the sum of $26,432.11. 

Invincible Trust Company, Trustee, 
(Date.) By A. B., Treasurer. 

The Washington Spindle Company. 

The undersigned. Trust Company, Trustee, under Inden- 
ture of Trust with the Washington Spindle Company, hereby 
gives notice that it holds the sum of $42,817.06 for the pur- 
chase of the First Mortgage 5 per cent bonds of said com- 
pany, and that sealed proposals will be received until (date) 
at noon, for the sale of the above-named bonds, at a price 
not exceeding 105 and interest. 

Wilmington Tbust Company, Trustee^ 

(Date.) By A. B., Treasurer. 

Sometimes it is stated that " the right is reserved to reject 
any or all proposals." If the trustee is given an option to 
call the entire issue, a publication like the following is sug- 
gested : — 
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The Jackson Adjustable Loom Company. 
Call of all outstanding First Mortgage Bonds. 

Notice is hereby given, in accordance with the provisions 
of an Indenture of Trust given by the Jackson Adjustable 
Loom Company to the Reliable Trust Company of Boston, 
Mass., as trustee, and dated, etc., that all of the outstanding 
bonds of said Jackson Adjustable Loom Company numbered 
from 1 to 200 inclusive have, pursuant to the option reserved 
by it in said bonds, been called for payment at par and 
accrued interest. 

The time fixed for payment and redemption of said bonds 
is November 2, 1905, an interest due day, and the several 
bondholders are hereby notified to present their bonds, to- 
gether with all coupons thereto belonging, at the office of the 
Reliable Trust Company, Trustee, 804 Brindle Street, Bos- 
ton, Mass., on that day for payment as aforesaid. 

On and after November 1, 1905, said bonds will cease to 
bear interest, and the holders thereof shall look only to sums 
deposited with the trustee for payment conformably to the 
provisions of the Indenture of Trust 

The Reliable Tkust Company, 

(Date.) By A. B., Treasurer. 

When all the bonds are called appropriate action will be 
taken by the trustee, and, although as already suggested con- 
veyances should, for safety, be authorized by both share- 
holders and directors, yet, as a discharge of the mortgage is 
rather perfunctory, a vote of the directors empowering the 
president to cancel and discharge the mortgage and release 
and quit-claim all interest acquired thereunder in the pre- 
mises may be all that is required. 

This conveyance may be as follows : — 

Enow all men by these presents: 

That the Public Trust Company of Boston, in the County 
of Suffolk and Commonwealth of Massachusetts, a corpora- 
tion duly established by law, as trustee under and mort- 
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gagee in a certain trust deed given by the Wellington 
Manufacturing Company organized under the laws of the 
Commonwealth of Massachusetts to said Public Trust Com- 
pany, dated, etc., and recorded, etc., and recorded also in 
the office of the City Clerk, etc., does hereby acknowledge 
that the said trustee and mortgagee has received all the 
bonds and coupons secured thereby and has duly destroyed 
the same, and in consideration thereof said Public Trust 
Company does hereby cancel and discharge said mortgage 
and release and quitclaim unto the said Wellington Manu- 
facturing Company, its successors and assigns forever, 
all interest acquired under said mortgage in the premises 
thereby secured. 

In witness whereof y the said Public Trust Company has 
caused this instrument to be signed in its name and behalf 
and its corporate seal to be hereto affixed by A. B., its 
president hereto duly authorized, this (date).^ 

Public Trust Company, 

By A. B., President, (Seal.) 

commonwealth op MASSACHUSETTS. 

County of Suffolk, ss. 

On the (date) before me personally came A. B., who, 
being by me duly sworn, did depose and say that he is the 
president of the Public Trust Company of Boston, Massa- 
chusetts, trustee and mortgagee named in the above instru- 
ment of satisfaction, and that he executed the said instrument 
of satisfaction in pursuance of the authority conferred upon 
him by the board of directors of the said Public Trust 
Company, and hereby acknowledges the same to be his free 
act and deed and the free act and deed of the Public Trust 
Company, trustee and mortgagee. 

(Seal.) C. D., Notary Public. 

A method of doing away with calls and also sinking funds 
is to issue bonds on the serial payment plan. This Com- 
monwealth has authorized the treasurer and receiver general 

^ It is advisable to annex a copy of the vote of the Board of Directors. 

18 
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to issue bonds and scrip upon this plan. St 1903, c. 226. 
In the case of business corporations, such as the Wellington 
Manufacturing Company referred to above, no provisions as 
to call of bonds by lot by directors should appear in the 
mortgage, but a statement should be inserted in the stock- 
holders' vote to the effect that bonds shall be paid, redeemed, 
and retired, upon their respective dates of maturity, as 
shown by a table of maturities given; and in the form of 
bond given in the mortgage an appropriate statement as to 
payment, redemption, and retirement of bonds should ap- 
pear; and everything relating to calls by lot should be 
stricken therefrom. In the case of an issue of $1,500,000 
of bonds the table of maturities just referred to may be as 
follows : — 

Table of Matubttiics. 
$125,000, being bonds Nos. 1 to 150, both included, payable In 1 year. 
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CHAPTEE VIL 

Duties of Directoes. Annual Reports. Ultra Vires, 
ETC. Liability of Stockholders and Directors. 

Reference has already been made to various duties of 
directors. See Chap. III. The law as to oflScial bonds may 
be found imder Directors' Minutes in Chap. II. 

Section 45 of St. 1903, c. 437, provides as foUov^s as to 
annual reports : — 

" Every corporation shall annually, within thirty days 
after the date fixed in its by-laws for its annual meeting 
last preceding the date of such report, or within thirty days 
after the final adjournment of said meeting, but not more 
than three months after the date so fixed for said meeting, 
prepare a report of condition which shall be signed and 
sworn to by its president, treasurer, and at least a majority 
of its directors stating: — 

" 1. The name of the corporation. 

" 2. The location (with street address) of its principal 
oflSce in this commonwealth, and elsewhere in the case of a 
corporation organized to do business wholly outside the 
commonwealth. 

" 3. The date of its last preceding annual meeting. 

" 4. The total amount of its authorized capital stock ; 
the amount issued and outstanding, and the amount then 
paid thereon; the class or classes, if any, into which it is 
divided; the par value and number of its shares. 

"5. The names and addresses of all the directors and 
officers of the corporation, and the date at which the term 
of office of each expires. 

" 6. A statement of the assets and liabilities of the cor- 
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poration as of the date of the end of its last fiscal year, to 
be made substantially in the following form : — 

ASSETS. 

Real estate, 

Machinery, 

Merchandise : 

Manufactures, merchandise, material and stock in process. 

Cash and debts receivable, ^ 

Patent rights, 

Trade marks, 

Good will, 

Profit and loss, 

Total, 

LIABIUTIES. 

Capital stock, 

Accounts payable, • 

Funded indebtedness, 

Floating indebtedness, 

Surplus, 

Profit and loss, 

Total," 

The official form of report of condition may be obtained 
of the Commissioner of Corporations. " Such report shall 
be submitted to the commissioner of corporations, who shall 
examine it and if he finds that it conforms to the require- 
ments of this act, he shall indorse his approval thereon; 
and upon the payment of the fee hereinafter provided, it 
may be filed in the office of the secretary of the common- 
wealth, who shall receive and preserve it in book form con- 
venient for reference and open to public inspection." § 46. 
The fee for filing is five dollars. § 90. 

" Such report of a corporation which has a capital stock 
of one hundred thousand dollars or more shall be accom- 
panied by a written statement under oath by an auditor 
to be employed for each ensuing fiscal year by a committee 
of three stockholders who are not directors which shall be 
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selected at each annual meeting of the stockholders, or, if 
there are not three stockholders other than directors able 
and willing to serve on such committee, then to be employed 
by the directors, stating that such report represents the true 
condition of the affairs of said corporation as disclosed by 
its books at the time of making such audit. The statement 
of the auditor shall be filed by him with said report in the 
office of the secretary of the commonwealth and shall be 
attached to and form part of it The auditor shall be swom 
to the faithful performance of his duties by a justice of th© 
peace or some other magistrate authorized to administer 
oaths or affirmations; and evidence of such appointment 
and qualification shall be filed in the office of the commis^ 
sioner of corporations." § 47. The official form may be- 
obtained of the Commissioner of Corporations. As to method 
of procedure, see Chap. IV. 

" Every corporation shall annually, between the first and' 
tenth days of May, make a return to the tax commissioner,, 
under the oath of its treasurer, stating the name of the cor- 
poration and setting forth as x>i the first day of May of the- 
year in which the return is made : — 

" 1. The total authorized amount of the capital stock of 
the corporation; the amount issued and outstanding and the 
amount then paid thereon; the classes, if any, into which 
it is divided; the par value and number of its shares; the 
market value of the shares of its stock, or of each class of 
its stock if there are two or more classes. 

" 2. A statement in such detail as the tax commissioner 
may require of the real estate, machinery, merchandise, and 
other assets belonging to the corporation within and without 
the commonwealth. 

" 3. A complete list of the stockholders of the corpora- 
tion, their residences and the amount and class of stock, if 
more than one, belonging to each. If stock is held as col- 
lateral security, the list shall state th^ name and residence 
of the pledgor and of the pledgee. 

" Such return shall be filed by the tax commissioner, and 
shall be open only to the inspection of the tax commissioner, 
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his clerks and assistants, and such other officers of the com- 
monwealth as may have occasion to inspect it for the pur- 
pose of assessing or of collecting taxes." § 48. The official 
form piay be obtained from the Commissioner of Corpora- 
tions. No fee is required for filing this tax return. § 90. 

" If a corporation fails to file its report of condition 
within thirty days after the date of its annual meeting or 
of a final adjournment thereof, or its tax return before the 
tenth day of May of each year, the Commissioner of Cor- 
porations or the Tax Commissioner, as the case may be, shall 
give notice by mail, postage prepaid, to such corporation of 
its default. If it omits to file such report or return within 
thirty days after such notice of default has been given, it 
shall forfeit to the coihmonwealth not less than five nor more 
than ten dollars for each day for fifteen days after the ex- 
piration of the said thirty days, and not less than ten nor 
more two hundred dollars for each day thereafter during 
which such default continues. If a corporation fails for 
two successive years to file its annual report of condition, 
the supreme judicial court, upon application by the Com- 
missioner of Corporations, after notice and a hearing, may 
decree a dissolution of the corporation." § 49. 

" Penalties or forfeitures incurred by any corporation 
which, being subject to the provisions of this act, omits to 
cause any certificate or return which may be required by 
the provisions of sections forty-fi,ve, forty-eight, sixty, and 
sixty-six, to be duly filed may be recovered in an action 
brought in the county of Suffolk in the name of the com- 
monwealth, or they may be recovered by an information in 
equity in the name of the attorney-general at the relation of 
the Tax Commissioner or Commissioner of Corporations, as 
the case may be, brought in the supreme judicial court in the 
county of Suffolk. Upon such information, the court may 
issue an injunction restraining the further prosecution of 
the business of the corporation named therein until such 
penalties or forfeitures, with interest and costs, have been 
paid and until the returns and certificates required by this 
act have been filed." § 50. 
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It is provided by St. 1903, c. 437, § 90, that " fees for offi- 
cial copies of any of the records referred to in this act shall 
be at the rates now fixed by chapter two hundred and four 
of the Eevised Laws for copies of similar records furnished 
by the secretary of the commonwealth." 

In the case of business corporations the doctrine of ultra 
vires is sometimes brought into play — a doctrine, however, 
which has been carried much farther in England than the 
courts of this country have been disposed to extend it 
Monument National Bank v. Globe Works, 101 Mass. 
57, 68. 

It is to be observed that besides the contract between the 
corporation and the State it is sometimes said that there is 
one between the stockholders and the State. See Wilmington 
Eailroad v. Eeid, 13 Wall. 264; Delaware Eailroad Tax, 18 
Wall. 206. However, it is stated in Durfee v. Old Colony 
Railroad Co. 5 Allen, 230, 243, that " in creating a corpo- 
ration, no contract is made by the legislature with the indi- 
vidual members or stockholders, any further than they are 
represented by the artificial body which the act of incorpora- 
tion calls into being. They have no other rights except those 
which exist or grow out of the constitution of the body cor- 
porate of which they are members." And an amendment 
or alteration may be made by the parties to the contract, — 
the legislature and the corporation; the former by legislative 
act, and the latter by assenting thereto by a vote of the 
majority of the stockholders. Same case, p. 244. 

There is a contract between the stockholders and the corpo- 
ration, any breach of which by the latter is often called an 
ultra vires act. See Livingston v. Lynch, 4 Johns. Ch. 673 ; 
Hartford Railroad Co. v. Croswell, 5 Hill, 383; Zabriskie 
V. Hackensack Railroad Co. 18 N. J. Eq. 178. But in 
Durfee v. Old Colony Railroad Co. supra^ it is said that it 
is a mistake " to say that the contract of a stockholder with 
a corporation established under our statutes binds the latter 
to undertake no new enterprise and engage in no business 
or operation other than that contemplated by the original 
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charter." p. 245. " The real contract into which the stock- 
holder enters with the corporation is, that he agrees to become 
a member of an artificial body which is created and has its 
existence by virtue of a contract with the legislature, which 
may be amended or changed with the consent of the company, 
ascertained and declared in the mode pointed out by law." 
pp. 245, 246. 

The following remarks on the doctrine of ultra vires, give 
a fair idea of the subject : — 

" There is nothing of mystery or of sanctity in the use of 
the words of a dead language, ultra vires; and although it is 
a concise and convenient form by which to indicate the unau- 
thorized action of artificial persons with limited powers, still 
it is as applicable to individual as to corporate action." 
National Pemberton Bank v. Porter, 125 Mass. 333, 335. 
See Watuppa Reservoir Co. v. Mackenzie, 132 Mass. 71, 74. 

" A corporation has power to do such business only as it is 
authorized by its act of incorporation to do, and no other. It 
is not held out by the government, nor by the stockholders, as 
authorized to make contracts which are beyond the purposes 
and scope of its charter. It is not vested with all the capaci- 
ties of a natural person, or of an ordinary partnership, but 
with such only as its charter confers. If it exceeds its char- 
tered powers, not only may the government take away its 
charter, but those who have subscribed to its stock may avoid 
any contract made by the corporation in clear excess of its 
powers. If it makes a contract manifestly beyond the powers 
conferred by its charter, and therefore unlawful, a court of 
chancery, on the application of a stockholder, will restrain 
the corporation from carrying out the contract, and a court 
of common law will sustain no action on the contract against 
the corporation." Gray, C. J., in Davis v. Old Colony Rail- 
road Co. 131 Mass. 258, 259. But there is a distinction 
" between the exercise by a corporation of a power not con- 
ferred upon it, varying from the objects of its creation as 
declared in the law of its organization, of which all persons 
dealing with it are bound to take notice; and the abuse of 
a general power, or the failure to comply with prescribed 
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fonnalities or regulations, in a particular instance, when such 
abuse or failure is not known to the other contracting party." 
Same case, p. 260. As to one entering into a contract with a 
corporation being bound to take notice of the legal limits of 
its capacity, etc., see Whittenton Mills v. Upton, 10 Gray, 
582, 598. 

" No vote or act of corporation can enlarge its chartered 
authority, either as to the subjects on which it is intended 
to operate, or the persons or property of the corporators." 
Salem Milldam v. Ropes, 6 Pick. 23, 32. " The power to 
make all such contracts as are necessary and usual in the 
course of business, or are reasonably incident to the objects 
for which a private corporation is created, is always implied 
where there is no positive restriction in the charter." Mor- 
ville V, American Tract Society, 123 Mass. 129, 136. 

" There is a distinction between a corporation making a 
contract in excess of its powers and making a contract which 
it is prohibited by statute from making, or which is against 
public policy or sound morals ; and there is also a distinction 
between suing for the breach of an executory contract and 
suing to recover the value of property which has been received 
and retained by the defendant under a contract executed on 
the part of the plaintiff." Slater Woollen Co. v. Lamb, 143 
Mass. 420, 421. 

" Undoubtedly the main business of a corporation is to 
be confined to that class of operations which properly apper- 
tain to the general purposes for which its charter was granted. 
But it may also enter into contracts and engage in transac- 
tions which are incidental or auxiliary to its main business, 
or which may become necessary, expedient, or profitable in 
the care and management of the property which it is author- 
ized to hold under the act by which it was created." Brown 
V, Winnisimmet Co. 11 Allen, 326, 334. 

A corporation may of course be authorized by special act to 
transact business unauthorized by its charter. See St. 1885, 
c. 233. 

For a case where two defendant banks disposed of property 
on which, in equity, the plaintiff had a lien, and it was held 
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that they could not defeat his claim and apply the proceeds 
to their own use, on the ground that certain acts of theirs 
were illegal and ultra vires, see Whitney v. Leominster Bank, 
141 Mass. 85. 

For a case where it was held that a corporation could not 
avoid its just debts, on the groimd that a certain proportion 
of the par value of each share of its capital had not been paid 
in, as its sworn certificate stated, see Kelley v. Newbury- 
port Railroad Co. 141 Mass. 496. 

An information will not lie against a business corporation 
on the ground that its proceedings, which do not injure 
public or private rights, are not authorized by the act of 
incorporation. Attorney-General v. Tudor Ice Co. 104 
Mass. 239. As to a quasi public corporation, see Attorney- 
General v. Jamaica Pond Co. 133 Mass. 361. 

For a case where it was held that an action might be main- 
tained by a railroad company to recover money, even though 
the contract was ultra vires, see Nashua &c. Railroad v. 
Boston Railroad, 164 Mass. 222 ; 157 Mass. 268. It is no 
defence to an action against an educational corporation for in- 
juries to a passenger for hire upon a public ferry-boat of the 
corporation, through the negligence of the ferryman, that 
the maintenance of the ferry was ultra vires. Nims v. Moimt 
Hermon School, 160 Mass. 177. See Bradbury v. Boston 
Canoe Club, 153 Mass. 77. A contract by a manufacturing 
corporation, in the course of business, ^before its capital has 
been paid in and a certificate filed, is not void by Rev. Laws, 
c. 110, § 43, forbidding a corporation to commence business 
until those things are done. Chase's Elevator Co. v. Bos- 
ton Tow-Boat Co. 152 Mass. 428. " Since the assignee had 
power to pay off the lien before making sale of the property, 
he had power to promise to pay it off after making such sale, 
and that includes the power to make such promise, not abso- 
lutely, but limited by the amount that certain specified prop- 
erty should bring when sold. We cannot, therefore, say that 
the contract was invalid because ultra vires/* International 
Trust Co. v. Boardman, 149 Massi 158, 162, 163. As to a 
corporation acting ultra vires in removing water, see Proprie- 
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tors of Mills V. Braintree Water Supply Co. 149 Mass. 478, 
486. " A manufacturing corporation may, by the vote of a 
majority of all its stock, or if two or more classes of stock 
have been issued, of a majority of each class outstanding and 
entitled to vote, appropriate not more than five thousand dol- 
lars, or an annual sum of not more than five himdred dollars, 
for the support of free beds in one or more hospitals in this 
commonwealth for the use of its employees." St. 1903, c. 
437, § 94. For a case where it was held upon the question 
of ultra vires, that the corporation was an indispensable 
party and that a decree could not be made without affecting 
its interests, see Price v. Minot, 107 Mass. 49, 63. For a 
case where it was held that a corporation had no power to take 
the land of a third person and build a draw upon it, see 
Pickman v. Peabody, 145 Mass. 480. 

It is ultra vires — 

For a railroad corporation or a corporation for the manu- 
facture of musical instruments to guarantee the expenses of 
a musical festival. Davis v. Old Colony Railroad, 131 Mass. 
258, 260, 275, 276! 

For a street railway company to mortgage its franchise, 
road, etc., without legislative authority. Richardson v. Sib- 
ley, 11 Allen, 65. 

For a manufacturing corporation to form a partnership 
with an individual. Whittenton Mills v. Upton, 10 Gray, 
582, 598. Yet if the contract has been executed, and the cor- 
poration has received the benefit, it will be required in equity 
to account to the other party. Boyd v. American Carbon Co. 
182 Pa. St. 206. See Block v. Fitchburg Railroad Co. 139 
Mass. 308. Kelly v. Biddle, 180 Mass. 147. 

For a national bank to make a contract with a person to 
the effect that in consideration of that person's furnishing the 
bank with a customer it is to turn over to him a certain 
amount of fire insurance. Dresser r. Traders' National 
Bank, 165 Mass. 120. See Anglo-American Land Co. v. 
Dyer, 181 Mass. 593. 

It is not ultra vires — 

For a woollen company to maintain an action for groceries, 
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etc., sold by one keeping a store as its undisclosed agent, to 
a person not in the company's employ, who retains the goods, 
even if the contracts are not within the powers given by the 
charter. Slater Woollen Co. v. Lamb, 143 Mass. 420. See 
Chester Glass Co. v. Dewey, 16 Mass. 94, 102. 

For a national bank, which purchases a note from an in- 
dorsee, to maintain an action thereon against a prior party, 
no matter whether or not the purchase was authorized by law. 
National Pemberton Bank v. Porter, 125 Mass. 333. Free- 
man's National Bank v. Savery, 127 Mass. 75, 77. See 
Attleborough National Bank v. Rogers, 125 Mass. 339. 
Usher v, Raymond Skate Co. 163 Mass. 1, 4. 

For a company just incorporated for manufacturing and 
selling glass, to contract to purchase glassware to keep up the 
stock and supply customers until the works bought from a 
company preceding them are put in repair. Lyndeborough 
Glass Co. i\ Massachusetts Glass Co. Ill Mass. 315. See 
Nantasket Steamboat Co. v. Shea, 182 Mass. 147. 

For a manufacturing company to make a promissory note. 
And such note, in the hands of a bond fide holder for value, 
before maturity and without knowledge that the maker had 
not received full consideration, may be enforced against the 
company, although it was made as an accommodation note. 
Monument National Bank v. Globe Works, 101 Mass. 57. 
Kneeland v. Braintree Street Railwav Co. 167 Mass. 161. 
Merchants' National Bank v. Citizens' Gas Light Co. 159 
Mass. 505. See Usher v. Raymond Skate Co. 163 Mass. 
1. Beacon Trust Co. v. Souther, 183 Mass. 413. 

For a company incorporated to maintain a ferry and to 
own steamboats, etc., and other personal property not exceed- 
ing a certain amount, to let a steamboat, at a certain rate 
per day, for no specified time and in no specified place, in 
the absence of proof that the steamboat was not necessary or 
proper to be used in the ferry business, or that by owning it 
the company exceeded the limits of property it was author- 
ized to hold. Brown v. Winnisimmet Co. 11 Allen, 326. 
See Middlesex Railroad Co. v. Boston Railroad Co. 115 
Mass. 347. 
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For a loan and trust company, upon the sale by it of a 
bond of another corporation, to guarantee the payment of 
such bond to the purchaser. Broadway Nat. Bank v. Baker, 
176 Mass. 294, 298, 299. 

For a municipal corporation to deliver water from its 
water works to one who, for his own use, distributes the same 
throughout his premises, which lie partly within and partly 
without the municipal limits. Lawrence v. Methuen, 166 
Mass. 206. See Marlborough Gas Co. v. Neal, 166 Mass. 217. 

For a corporation organized under Rev. Laws, c. 110, § 9, 
to supply heat, warmth, etc., by hot water pipes laid in the 
public streets, etc., to make a mortgage of its property, see 
Evans v. Boston Heating Co. 157 Mass. 37. See also 
Phillips V. Watuppa Reservoir Co. 184 Mass. 404. 

For other cases where the doctrine of ultra vires is touched 
upon or treated, see Brewer v. Boston Theatre, 104 Mass. 
378; New Haven Co. v. Hayden, 107 Mass. 625; Sargent 
V. Boston & Lowell Railroad Co. 115 Mass. 416; Morville 
V. American Tract Soc. 123 Mass. 129; McCluer v. Man- 
chester Railroad, 13 Gray, 124. 

It has already been stated at the beginning of Chapter V. 
that the fund contributed or to be contributed by stockholders 
is charged with corporate debts. 

For a case where it was held that a bill in equity would not 
lie by a creditor of a corporation under a foreign government 
to reach the amount remaining unpaid upon the subscrip- 
tion for the stock by a citizen of this State, see E. Remington 
& Sons V. Samana Bay Co. 140 Mass. 494. 

We have considered some of the general liabilities of direc- 
tors. See Chap. III. We shall now consider the statutory 
liability of officers and stockholders. See Gray v. Coffin, 9 
Cush. 192, 199. The statutes previous to the act of 1903 
were the result of successive enactments, a list of which may 
> be found in Child v. Boston & Fairhaven Iron Works, 137 
Mass. 516, 517. Many early charters made the persons and 
property of members liable to be taken on an execution against 
the corporation, as in the case of inhabitants of towns. For 



286 BUSINESS CORPORATIONS. 

a list of them, see Child v. Boston & Fairhaven Iron Works, 
supra, p. 517. In case of moneyed corporations, as trust 
companies and the like, the charters impose double liability, 
using the exact language of the National Bank Act. See Sts. 
1885, c. 343, § 14; 1886, c. 301, § 6; U. S. Rev. Sts. § 5151. 
See now Rev. Laws, c. 116, §§ 30, 31. And the method of 
adjusting the liability is stated in United States v. Knox, 
102 U. S. 422, 425. See also Casey v. Galli, 94 U. S. 673. 

For cases arising imder an old statute making a stock- 
holder liable for a judgment debt of a corporation, see Han- 
drahan v. Cheshire Iron Works, 4 Allen, 396 ; Taylor v. New 
England Co. 4 Allen, 577. 

For a case as to the liability of a director under certain 
provisions of the Gen. Sts. not now in force, see Newcomb t\ 
Iteed, 12 Allen, 362. 

The following decisions and statutes are on stockholders' 
and directors' liability. 

" The stockholders of a corporation which reduces its capi- 
tal stock contrary to the provisions of section forty-three shall 
be liable for the payment of the debts and contracts of the 
corporation existing at the time of such reduction to the extent 
of the amount withdrawn and paid to them respectively. The 
stockholders of a corporation shall also be liable for all money 
due to operatives for services rendered within six months 
before demand made upon the corporation and its neglect or 
refusal to make such payment. A stockholder who pays on 
a judgment or otherwise more than his proportion of any 
such debt shall hav^e a claim for contribution against the 
other stockholders." St. 1903, c. 437, § 33. 

As to construction of the statute, see Gray v. Coffin, 9 
Cush. 192, 199. Trustees of Free Schools v. Flint, 13 Met. 
539. A subscriber for shares is a member of the corporation 
within the meaning of the statute. Hawes v. Anglo-Saxon 
Co. 101 Mass. 385, 395. Curtis v. Harlow, 12 Met. 3, 6. 
The nature of debts and contracts is set forth in Felker v. 
Standard Yarn Co. 148 Mass. 226. Child v. Boston Iron 
Works, 137 Mass. 516. Potter v. Stevens Machine Co. 127 
Mass. 592. Thayer v. Union Tool Co. 4 Gray, 75. Wyman 
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V. American Powder Co. 8 Cush. 168, 182. Mill Dam Fomid- 
ery v. Hovey, 21 Pick. 417, 455. As to when liability at- 
taches, see Johnson v, Somerville Dyeing Co. 15 Gray, 216. 
Holyoke Bank v. Bumham, 11 Cush. 183, 188. Curtis v. 
Harlow, 12 Met. 3. Mill Dam Foundery v. Hovey, 21 
Pick. 417, 454. As to liability when the stockholder is 
pledgee, see Barre Nat. Bank v. Hingham Mfg. Co. 127 Mass. 
563, 571. Johnson v. Somerville Dyeing Co. 15 Gray, 216, 
219. Holyoke Bank v. Burnham, 11 Cush. 183, 187. As to 
cases of bankruptcy, see Barre Nat. Bank v. Hingham Mfg. 
Co., supra. Bangs v. Lincoln, 10 Gray, 600. As to money 
due for operatives' wages, see Bumap v. Haskins Steam- 
Engine Co. 127 Mass. 586, 592. The words " jointly and 
severally " do not occur in the above section. As to former 
statute, see Bumap v. Haskins Steam-Engine Co., supra. 
Hawes v. Anglo-Saxon Co. Ill Mass. 200. As to contribu- 
tion, see Bumap v. Haskins Steam Engine Co., supra. Whit- 
man V. Porter, 107 Mass. 522, 524. Stone v. Eenno, 6 
Allen, 579. Gary v. Hohnes, 16 Gray, 127 ; 2 Allen, 498. 
Andrews v. Callender, 13 Pick. 484. See also Brown v. 
Eastern Slate Co. 134 Mass. 590. 

" The president, treasurer and directors of every corpora- 
tion shall be jointly and severally liable for all the debts 
and contracts of the corporation contracted or entered into 
while they are officers thereof if any stock is issued in viola- 
tion of the provisions of section fourteen, or if any statement 
or report which is required by the provisions of this act is 
made by them which is false in any material representation 
and which they know to be false; but only the officers who 
sign such statement or report shall be so liable. St. 1903, 
c. 437, § 34. 

" The directors of every corporation shall be jointly and 
severally liable for the debts and contracts of the corpora- 
tion in the following cases : — 

" First For declaring or assenting to a dividend if the 
corporation is, or thereby is rendered, bankrupt or insolvent, 
to the extent of such dividend. 

" Second, For debts contracted between the time of mak- 
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ing or assenting to a loan to a stockholder or director and 
the time of its repayment, to the extent of such loan. 

" Directors who vote against declaring said dividend or 
who vote against making said loan shall not be liable as afore- 
said." St. 1903, c. 437, § 35. 

As to debts .and contracts, see Felker v. Standard Yam 
Co. 148 Mass. 226. Byers v. Franklin Coal Co. 106 Mass. 
131. As to excess of debts over capital under former statute, 
see Thacher v. King, 156 Mass. 490. As to extent of liability^ 
see Barre Nat Bank v. Hingham Mfg. Co. 127 Mass. 563, 
566. As to knowledge of falsity, see International Paper 
Co. V. Gazette Co. 182 Mass. 578. Heard v. Pictorial Press, 
182 Mass. 530. Felker v. Standard Yam Co. 150 Mass. 264. 
Stebbins v. Edmands, 12 Gray, 203. As to contribution, see 
Nickerson v. Wheeler, 118 Mass. 295. Stone v. Fenno, 6 
Allen, 579. As to discharge in bankruptcy being no de- 
fence, see Barre Nat. Bank v, Hingham Mfg. Co. 127 Mass. 
563. As to liability for debts contracted between the time 
of making a loan to a stockholder and the time of repay- 
ment, see Old Colony Boot Co. v. Parker Co. 183 Mass. 557. 
As to liability under former statute on the groimd that the 
debts exceed the capital, see Flint v. Boston Hose Co. 183 
Mass. 114. Under section 35 the vote declaring a dividend 
which renders the corporation bankrupt should be by ballot 
and the names of dissenting directors for their protection 
should be entered on the directors' records. We have already 
seen that directors who sign the articles of organization " shall 
be jointly and severally liable to any stockholders of the cor- 
poration for actual damages caused by any statement therein 
which is false and which they know to be false.'' St. 1903, 
c. 437, § 11. Also, " No stock shall be at any time issued 
unless the cash, so far as due, or the property, services or 
expenses for which it was authorized to be issued has been 
actually received or incurred by, or conveyed or rendered 
to, the corporation ; and the president, treasurer and directors 
shall be jointly and severally liable to any stockholder of the 
corporation for actual damages caused to him by such issue." 
St. 1903, c. 437, § 14. 
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" A stockholder or officer in a corporation shall not be held 
liable for its debts or contracts unless it has been duly adju- 
dicated bankrupt or unless a judgment has been recovered 
against it and it has neglected, for thirty days after demand 
made on execution, to pay the amount due, with the officer's 
fees, or to exhibit to the officer real or personal property 
belonging to it and subject to be taken on execution, suffi- 
cient to satisfy the same, and the execution has been returned 
unsatisfied. 

" After such adjudication of bankruptcy or after the execu- 
tion has been so returned, the clerk, or other officer who has 
charge of the records of such corporation, upon request of a 
creditor of the corporation or of his attorney, shall furnish 
to him a certified list of the names of all persons who were 
officers and stockholders in such corporation at the time when 
the liability to be enforced against them personally accrued. 
The supreme judicial court or the superior court shall have 
jurisdiction in equity to compel such list to be furnished. 
After an adjudication of bankruptcy or after the execution 
has been so returned, any creditor may file a bill in equity in 
the supreme judicial court or the superior court in behalf of 
himself and of all other creditors of the corporation, against 
it and all persons who are liable to the plaintiff as stock- 
holders or officers for the recovery of the money due from the 
corporation to himself and to the other creditors for which 
the stockholders or officers may be personally liable by reason 
of any act or omission on the part of the corporation or any 
of the other defendants, setting forth the bankruptcy of the 
corporation, or the judgment and proceedings thereon, and 
the grounds upon which it is expected to charge the stock- 
holders or officers personally." St. 1903, c. 437, § 36. 

As to existing remedies being preserved, see Pope v, 
Salamanca Oil Co. 116 Mass. 286, 291. As to judgments, 
see Thayer v. New England Lithographic Co. 108 Mass. 623. 
Byers v. Franklin Coal Co. 106 Mass. 131. Norfolk v. 
American Steam Gas Co. 103 Mass. 160. Hawes v. Anglo- 
Saxon Co. 101 Mass. 386. As to bankruptcy or insolvency 
of the corporation, see Train v. Marshall Paper Co. 180 

19 
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Mass. 513. Clarke v. Warwick Cycle Co. 174 Mass. 434. 
Hudson V. J. B. Parker Machine Co. 173 Mass. 242. Barre 
Nat. Bank v. Hingham Mfg. Co. 127 Mass. 563. Chamberlin 
V. Huguenot Mfg. Co. 118 Mass. 532. Folger v. Columbian 
Ins. Co. 99 Mass. 267. Johnson v. Somerville Dyeing Co. 
15 Gray, 216. Cobum v. Boston Mfg. Co. 10 Gray, 243. 
As to the bankruptcy of officers or stockholders, see Barre 
Nat. Bank v. Hingham Mfg. Co. 127 Mass. 563. Bangs v. 
Lincoln, 10 Gray, 600. As to execution, see Barre Nat 
Bank v, Hingham Mfg. Co. supra. Priest v. Essex Hat Co. 
115 Mass. 380. As to who are creditors, see Thacher v. 
King, 156 Mass. 490. Thompson v. Bemis Paper Co. 127 
Mass. 595. Potter v. Stevens Machine Co. 127 Mass. 592. 
Thayer v. Union Tool Co. 4 Gray, 75. As to the corpora- 
tion being a party to the bill, see Pope v. Leonard, 115 Mass. 
286. As to bringing the bill in behalf of the plaintiff and all 
other creditors, see Barre Nat. Bank v. Hingham Mfg. Co. 
127 Mass. 563. Pope v. Leonard, 115 Mass. 286. Moore 
V, Reynolds, 109 Mass. 473. See also Gteorge Woods Co. v. 
Storer, 144 Mass. 399. As to the bill being multifarious, 
see Barre Nat. Bank v. Hingham Mfg. Co. supra. Pope v. 
Leonard, supra. Pope v. Salamanca Oil Co. 115 Mass. 286, 
289. Cambridge Water Works v. Somerville Dyeing Co. 
14 Gray, 193. See also Hudson v. J. B. Parker Machine 
Co. 173 Mass. 242. As to averment of recovery of judgment, 
see McKae v. Locke, 118 Mass. 269. As to allegation of par 
xalue of shares being unnecessary, see Hawes v. Anglo- 
Saxon Co. 101 Mass. 385. As to proof or regularity of in- 
corporation, see First Nat. Bank v. Almy, 117 Mass. 476. 
Priest V. Essex Hat Co. 115 Mass. 380. Utley v. Union 
Tool Co. 11 Gray, 139. As to proof of simple contract 
debts, see Thacher v. King, 156 Mass. 490. As to parol 
evidence to identify debt, see Norfolk v. American Steam 
Gas Co. 108 Mass. 404. As to costs, see Bumap v. Haskins 
Engine Co. 127 Mass. 586. Norfolk v. American Steam Gas 
Co. 108 Mass. 404. Crease v. Babcock, 10 Met. 525, 568. 

" Such suit shall not be discontinued by the plaintiff 
except by order of the court after notice to other creditors. 
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It shall not abate by reason of the non-joinder of persons 
liable as defendants, unless the plaintiff, after notice by plea 
or answer of their existence, unreasonably neglects to make 
them parties; nor shall it abate by reason of the death of 
a defendant, but his estate shall be liable in the hands of his 
executor or administrator, who may voluntarily appear, or 
who may be summoned by the plaintiff, to defend the suit.'^ 
St 1903, c. 437, § 37. See Hudson v. J. B. Parker Machine 
Co. 173 Mass. 242. Mansur v. Pratt, 101 Mass. 60. Essex 
Co. V. Lawrence Machine Shop, 10 Allen, 352. Gray v. Cof- 
fin, 9 Cush. 192, 201. Stedman v. Eveleth, 6 Met 114, 119,. 
120. 

" Such sums as may be decreed to be paid by the stock- 
holders in such suit shall be assessed upon them in proportion, 
to the amounts of stock held by them respectively at the time- 
when their liability accrued; but a stockholder shall not be* 
liable to pay a larger amount than the amount of stock held 
by him at that time at its par value as fixed at the time when 
the liability to be enforced against him personally accrued." 
St. 1903, c. 437, § 38. See Potter v. Stevens Machine Co^ 
127 Mass. 692, 596. Burnap v. Haskins Steam-Enginc Co* 
127 Mass. 586, 590. Hawes v. Anglo-Saxon Co. Ill Mass. 
200; 101 Mass. 385. 

" If, in an action against a corporation, it appears to the 
court that one of the purposes of the action is to obtain a 
judgment against the corporation in order to enforce an 
alleged liability of a person who has been or is a stockholder 
or officer thereof, such stockholder or officer may be permitted, 
on petition, to defend such action, and the court may require 
of him, or of a person in his behalf, a bond with sufficient 
surety or sureties conditioned to pay to the plaintiff all costs 
which may accrue and be taxed to him after the filing of said 
petition." St 1903, c. 437, § 39. See Byers v. Franklin 
Coal Co. 14 Allen, 470. Johnson v. Somerville Dyeing Co. 
15 Gray, 216. 



CHAPTER VIIL 
Options. Voting Teusts. Consolidation. 

OPTIONS. 

Options are generally resorted to in the case of corporate 
combinations. " If accepted they become the contract of the 
corporation; if rejected the corporation cannot be held. If 
the corporation refused to take over any such option contracts, 
the party obtaining or holding s^me would have no claim 
for compensation or for damages on account of any payments 
made by him thereon or in connection therewith. He might 
have some claim against his associates, if they made any 
promises to him in regard to the options, or authorized him 
to procure them." Conyngton on Corporate Organization, 
§ 17. " In this work the genius of the promoter has full 
play and much depends upon his ability and efficiency." 
Ibid. § 261. 

The following form is largely taken from 2 Wilcus on 
Private Corps. 2089. 

Agreement made this ninth day of March, 1905, between 
the Willington Manufacturing Company (called herein the 
vendor), a corporation organized under the laws of the State 
of New Jersey with a capital stock outstanding of $200,000, 
divided into 1,000 shares of common, and 1,000 shares of 
preferred stock, each share of the par value of $100, and 
located in Worcester in the Commonwealth of Massachusetts, 
the stockholders of said company (called herein the stock- 
holders), of the first part, and A. B. (called herein the 
purchaser), his nominee or assigns, of the second part, 
witnesseth : 

Whereas the purchaser proposes to consolidate the plants, 
property and businesses of the Willington Manufacturing 
Company of Worcester, Mass., the Packington Manufactur- 
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ing Company, and the Britain Manufacturing Company, 
both of Springfield, Mass., all being incorporated under the 
laws of the State of New Jersey, and engaged in the manu- 
facture of boilers, and to this end to organize one corporation 
under the laws of the State of Massachusetts for the pur- 
pose of taking over the above-named plants, property and 
businesses upon the terms and conditions hereinafter set 
forth; and 

Whereas, such corporation proposed to be formed is to be 
called the Consolidated Manufacturing Company, with a 
capital stock of about five himdred thousand dollars 
($500,000) divided into shares of one hundred dollars 
($100) each, part to be seven per cent (7% ) cimiulative 
preferred shares (the preference to apply as well to capital 
upon dissolution as to dividends), and part to be common, 
the exact amount of such capital stock more or less than five 
hundred thousand dollars ($600,000), and the division into 
preferred and common shares, which shall be as nearly equal 
as possible, to be determined by the amount necessary for 
the acquisition of the plants, properties and businesses of 
such companies and for the satisfaction of expenses and 
commissions connected therewith and with the promotion, 
organization and financing of said Consolidated Manufac- 
turing Company and for providing it with not less than fifty 
thousand dollars ($60,000) of working capital; but no pre- 
ferred stock shall be issued except in payment for real or 
personal property, or for cash received, equivalent in value 
to the face value of such preferred stock issued therefor: 

Now, therefore, 

I. Option: The vendor hereby sells to the purchaser the 
sole option until the first day of July, 1905, of purchasing, 
for the price to be determined and paid as hereinafter pro- 
vided, all the property, real and personal, tangible and in- 
tangible, franchises, good-will, patents, trade-marks, and 
processes belonging to said vendor but not including cash 
and bills and accounts receivable, set forth in the schedule 
hereinafter provided for, and made part hereof, and the 
shares of stock of said vendor held by said stockholders. 
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II. Date of transfer: If said option is exercised, the sale 
may be completed on or before the first day of July, 1905 
(called the transfer day) which the directors of the vendor 
are authorized to extend for sixty days thereafter, if re- 
quired to complete the transfers. It is, however, understood 
that the sale shall be considered as taking effect at the date 
of completing the schedule hereinafter provided for, and 
no dividends shall be declared or paid, and no property con- 
tained in said schedule shall be disposed of thereafter, except 
in the ordinary course of business, previous to the comple- 
tion of said transfer. 

III. Schedule: Said vendor promises to execute and de- 
liver to said purchaser, within ten days after the date hereof, 
a complete schedule of the entire property which it proposes 
to sell to such purchaser, sufficiently describing each item 
thereof to identify it Said schedule shall enumerate and 
value by the method hereinafter provided the tangible and 
intangible property separately; the tangible property shall 
include land, plants, materials, supplies and products, etc., 
on hand, to be separately itemized; there shall also be con- 
tained a full description of all patents or interests in patents 
belonging to said vendor, and the value thereof, together 
with the statement of the price asked for a general license 
to use the same by said purchaser ; also a list of all insurance 
policies upon the property meant to be sold hereby, with 
the amounts thereof and the date of expiration; also a 
statement of all liens and incumbrances upon any of said 
property, together with the aggregate indebtedness of such 
vendor. Said schedule shall also contain a full and detailed 
statement of all items required for valuing such intangible 
property as the franchise, good-will, etc., of said vendor, in 
the manner hereinafter indicated. It shall also give a com- 
plete list of all shareholders of said vendor, with their resi- 
dences, and the number of shares held by each. It shall also 
contain an express guaranty of the correctness of the facts 
stated therein. 

IV. Appraisal: In order that there may be an uniform 
and just method of establishing the proper value of the vari- 



OPTIONS. 295 

OTIS plants which it is proposed to consolidate, said schedule 
shall be placed in the hands of A. B., and C. D. as a com- 
mittee of experts and accountants, who shall verify the facts 
stated in such schedule, and for such purpose may have 
access to the books, papers, documents, etc., of said vendor, 
and may call for such other information necessary therefor. 
Each of said committee before entering upon such work, 
shall take an oath to perform faithfully all duties and obli- 
gations herein placed upon them, and especially to value 
the property of all vendors herein proposed to be consolidated, 
according to the methods herein prescribed, and to observe 
the obligation of secrecy as to the details thereof, as herein 
provided. Said committee shall make report in writing 
duly certified, as to their findings and valuations, and the 
same, unless otherwise herein provided, shall be binding on 
the parties hereto. 

V. The method of appraisal shall be as follows: Land 
shall be valued at its actual market value without reference 
to the plants thereon, but consideration shall be given to its 
location and adaptability to the business. Plants, includ- 
ing buildings, machinery, appliances, etc., shall be appraised 
apart from the land, at their present value to a going concern, 
estimated by the present cost of construction at the place 
where located; materials, supplies and products on hand at 
the premises, or in transit thereto, at the cost to replace them 
at present prices at the location of said plant, but such 
changes shall be made therein at the time of transfer as 
shall be due to changes in quantities and market prices at 
that time. 

Unexpired insurance of whatever kind shall be estimated 
at its pro rata value, to be changed at time of transfer to its 
proper pro rata value at that time. 

Said committee shall investigate the value of such patents 
and the price asked for a general license to use the same as 
contained in the schedule, in whatever way they deem most 
likely to ascertain the real value thereof, and shall report 
thereon, — but such report shall not be conclusive on the 
parties hereto. 
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The value of the franchise, good-will, etc. shall be esti- 
mated as follows: (1) The average yearly earnings of said 
vendor for the past five fiscal years shall be ascertained by 
adding together for each year the net profits of said vendor, 
and such of the following items as have been in each year 
charged against the earnings, in ascertaining the net profits, 
viz. : interest on indebtedness ; cost of insurance ; items 
allowed, but not in fact paid out or incurred as a debt for 
depreciation ; items for new construction ; salaries and com- 
pensation paid to general officers, directors, general managers, 
superintendents, partners, auditors, cashiers, etc. (but not to 
foremen, clerks, employes, servants and laborers), and the 
amount for repairs, renewals and maintenance for each year ; 
the sums so ascertained for each year shall then be added 
together and the average taken. (2) From this average 
there shall be deducted a sum equal to two per cent of the 
value of the land, and five per cent of the value of the 
buildings, and five per cent of the value of the machinery, 
tools, appliances, etc., as fixed by said committee; the remain- 
der shall be considered the average net annual profits of 
said vendor; provided, however, that if for any year the 
figures for any item shall be found to be due to peculiar or 
extraordinary causes which are not permanent and no longer 
exist, the committee may reject such figures, or may use 
for such year such results as may fairly be due to usual and 
ordinary conditions. (3) The sum so ascertained multi- 
plied by such multiplier as shall be found necessary to multi- 
ply the sum total of the net profits so ascertained of all the 
companies proposed herein to consolidate, in order to make 
the amount of common stock of the proposed new company 
approximately equal to its preferred stock, and also allow 
out of said total net profits as nearly as may be a dividend 
of five per cent on such amount of common stock after paying 
the dividends on the preferred stock, shall be considered 
the value of said franchise, good-will, etc., of such vendor 
company. 

VI. Purchase-Price: The purchase-price to be paid said 
vendor by said purchaser, in case the option is exercised, 
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shall be ascertained as follows : Any vendor whose net profits 
ascertained as above set forth (except thje items for insur- * 
ance and salaries shall be charged to expense accounts) 
shall be equal to or over eight per cent of the appraised 
value of the land, and plant, including tools, machinery, 
appliances, materials, supplies and products on hand of said 
vendor, shall receive for such property twelve and one-half 
times said profits, in cash or in fully paid preferred shares 
of said new company, as said vendor shall elect at the time 
notice of exercising the option is given. Any vendor whose 
net profits likewise ascertained shall be less than eight per 
cent of the appraised value of its land and plants, etc., shall 
receive in cash or preferred shares twelve and one-half 
times its said profits, and the balance of the appraised value 
of such land, and plants including tools, etc., in common 
stock. 

The purchase of all patented apparatus, machinery, etc., 
included in the property purchased shall include the right 
to use the same without any charge or royalty therefor, and 
the said purchaser may or may not, at his option, at the 
transfer day, purchase said patents or general license to use 
the same at the prices above set forth or then agreed upon, 
and pay therefor in common stock of said proposed company. 
Unexpired insurance shall be taken at its value, estimated 
as above provided, as of the date of transfer, and be paid for 
either in cash or preferred stock, as the vendor shall then 
determine. 

In case there are any liens upon any of said property, 
the said purchaser may retain of the purchase-price, if it 
is to be paid in cash, such sum as will, if put at five per cent 
interest, amount to enough to discharge the same when due; 
or if to be paid in preferred stock, may retain an amount 
thereof equal to 125 per cent of such lien until the same is 
due and paid. Also said purchaser may retain such an 
amount of the purchase-price as may be necessary to secure 
him against any defect of title or any other indebtedness 
not otherwise provided for, until the same is removed. 

The entire value of the franchise, good- will, etc., ascer- 
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tained as above provided, shall be paid for in the oommon 
stock of said proposed new company. 

VII. Destruction or loss of property: If before the 
transfer of the property by the vendor, any part thereof 
shall be destroyed by fire or other casualty (in case the 
option is exercised), the same shall be fully restored or 
replaced by said vendor on or before the first day of October, 
1905 ; and if not so done then the insurance (if any) collected 
therefor shall be paid to said purchaser, or the purchase- 
price to be paid shall be reduced by an amount equal to the 
appraised value of the property so destroyed, at the option 
of said purchaser. 

VIII. Assumption of contracts: In case the option is exer- 
cised, all contracts bona fide made before by said vendor and 
existing at the transfer day, for the purchase, sale, or manu- 
facture of materials or products shall be assigned to and 
assumed by said purchaser. 

IX. Vendor not to engage in like bu^siness: As part of the 
consideration for said purchase, in case this option is exer- 
cised, said vendor and said stockholders shall on or before 
said transfer day execute and deliver, by depositing with the 
trust company hereinafter named, to said purchaser a con- 
tract or contracts (subject to assignment by him), by which 
said vendor and said stockholders each of them shall obligate 
themselves for a period of ten years after said transfer day 
not to engage or become interested in, directly or indirectly, 
either as individuals, partners, stockholders, ojfficers, factors, 
agents, or employes, the same or similar business competing 
with that hereby agreed to be sold to the purchaser herein 
(except for him or his assigns) within New England, the 
States of New York, Pennsylvania and Ohio. 

X. Delivery of papers: The vendor upon thirty days' 
notice given by the purchaser shall deliver to the Equitable 
Trust Company of Boston, complete abstracts of title to all 
real property agreed herein to be sold, wherever situated, 
prepared and duly searched to date of delivery (and in case 
of transfer, continued to the time thereof), by competent 
lawyers or title guarantee companies, and full and sufficient 
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deeds, bills of sale, indorsements, assignments and all other 
necessary writings and conveyances, properly executed, ac- 
knowledged and certified, to make them valid and admissible 
to record where required, in order to convey all such property, 
and containing usual covenants and warranties that said 
property is free and clear of all incumbrances except as 
herein provided, or therein disclosed, and accompanied by 
title insurance policies and certificates of the Title Insur- 
ance Company, disclosing the true condition of the title to 
such property in every particular. 

Said vendor and stockholders shall also upon like notice 
deliver to said company the certificates of stock held by such 
stockholders, with proper assignments thereof in blank. 
Said trust company shall deliver to said vendor and said 
stockholders separately, receipts for all such title papers and 
stock certificates so deposited with it, and shall hold all such 
documents until the transfer day or until the expiration of 
said option. 

XI. Payment: Upon the transfer day the said purchaser 
may pay or cause to be paid the purchase-price in cash or 
stock issued in such name as said vendor may designate, less 
any amount to be retained as security against debts or defec- 
tive titles as hereinbefore provided, to said trust company, 
for said vendor and stockholders, and thereupon shall be re- 
lieved from further obligation to said parties, except to pay 
any balance due when the matter of debts and defective 
titles shall be finally adjusted. Said trust company is hereby 
authorized at such transfer day, upon payment being so made, 
to deliver all abstracts, title papers, policies, contracts, as- 
signments, writings, certificates of stock, etc., to said pur- 
chaser, or as he may direct. In case payment is to be made 
in stock, and permanent certificates are not at the transfer 
day ready for delivery, payment may be made in transfer- 
able scrip certificates exchangeable upon presentation, duly 
authenticated, at 804 Wadley Street, Boston, for permanent 
certificates when they are ready for delivery. 

XII. Arbitration: In case of disagreement as to the mean- 
ing or method of carrying out any of the provisions of this 
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agreement, such difference shaU be submitted to three disin- 
terested persons, one chosen by said vendor, one by said pur- 
chaser, and the third by the two so chosen, and the award of 
the majority of such shall be final and conclusive on the 
parties hereto. 

XIII. Return of papers: If the purchaser fails to exer- 
cise this option, said trust company shall return to the vendor 
and stockholders all such abstracts, title papers, policies, con- 
tracts, certificates, etc., deposited with it, and said purchaser 
shall pay all the charges of said trust company, and it shall 
have no lien of any kind upon said papers or any part of 
them. 

Said purchaser shall also, if said transfer is not completed, 
return to said vendor all schedules, appraisements, reports of 
committees, etc., within five days after the expiration of the 
option and until transfers are completed, the details of such 
schedules, appraisals, valuation reports and information put 
in the hands of the purchaser or the committee above men- 
tioned (except the total simis to be paid for the real and per- 
sonal property, franchise, etc., ascertained as above set forth), 
shall be considered and treated as private information given 
by each vendor only for the special purpose indicated herein, 
and shall not be made known to any of the other vendors or to 
outside parties. 

XIV. Assignment: It is expressly understood that this in- 
strument may be assigned by said purchaser, and when duly 
assigned all its provisions shall inure to the benefit of such 
assignee, and subject him to all liabilities arising thereunder, 
whereupon the rights and liabilities of the purchaser here- 
under shall terminate. 

XV. Stockholders: In consideration that the said pur- 
chaser shall deliver or cause to be delivered to said vendor, 
or the party designated by it, the purchase-price of said prop- 
erty herein agreed to be sold, — said purchaser to be in no 
way liable for the proper distribution of said purchase-price 
to said shareholders by said vendor, — the undersigned stock- 
holders owning respectively the number of shares set opposite 
our several names, do each of us hereby agree to, approve, 
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ratify and confirm the said proposed sale and transfer of the 
property of said vendor, and our shares of stock therein, 
upon the terms and conditions hereinbefore set forth. 

In witness whereof, the parties hereto have hereunto set 
their hands and signatures on the day and year first above 
written. 

Purchaser. 
Vendor. 

Shabbholdebs . 



Name. 


Beaidenoe. 


ShftTM of Stock now Held. 


Preferred. 


Common. 











VOTING TRUSTS. 

A combination of those holding a majority of the stock to 
control the election of directors is valid. Havemeyer v, Have- 
meyer, 43 N. Y. Super. Ct. 506. Faulds v. Yates, 67 111. 416. 
If a stockholder signs an agreement with other stockholders 
to vote their stock as a unit, he cannot afterwards find fault 
with the acts of the directors in accordance with the pooling 
agreement Ziegler r. Lake St. El. E. Co. 69 Fed. Kep. 
176. See Pender v. Lushington, L. R. 6 Ch. D. 70. In Rail- 
way Co. V, State, 49 Ohio State, 668, 680, a form is given of 
what "was at most a convenient method by which distant 
and widely separated shareholders became enabled indirectly 
to participate in the control and management of the company ^j 
and from which each could recede at any time and demand 
the return of his stock without violating any term of the 
agreement. The depositary is a proxy required to vote the 
stock as directed by the committee; and he and the com- 
mittee both derived their power from the shareholders by 
the same instrument, and, in the end, effectuate their 
wishes.'' 

An agreement in writing between promoters owning ninety- 
nine one-hundredths of the capital stock to partition their 
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holdings, after first placing in the treasury one-fifth of all 
the stock, to be sold to provide working capital, and, to pre- 
vent a sacrifice, providing for the deposit of their individual 
stock certificates with a trust company, each agreeing not to 
withdraw the same for six months except by mutual con- 
sent, unless enough treasury stock should be sooner sold to 
realize a sum named, in which event any one could withdraw 
his certificate on five days' notice to the others, is not an 
unlawful suspension of the power of alienation and is not 
against public policy as being in restraint of trade. Williams 
V. Montgomery, 148 N. Y. 519. See Louisville Trust Co. v. 
Stockton, 75 Fed. Rep. 62. A form of agreement between 
shareholders not to sell their stock except to each other is 
given in 2 Cook on Corps. (5th ed.) § 622 c, note. 

A proxy is always revocable. Hence voting trusts which 
provide that proxies shall be irrevocable for a number of 
years are invalid. Cone v. Eussell, 48 N. J. Eq. 208. 
Kreissl v. Distilling Co. 61 N. J. Eq. 5. Woodruff v. 
Dubuque Co. 30 Fed. Rep. 91. Shepaug Voting Trust 
Cases, 60 Conn. 553, 576 et seq, WTiite v. Thomas Co. 52 
N. J. Eq. 178. Harvey v. Improvement Co. 118 N. C. 693. 
Schmidt v. Mitchell, 101 Ky. 570. People v. Nash, 111 
N. Y. 310, 315. As to the deposit of certificates of stock 
with trustees, either with or without a transfer of the same to 
the trustees, see 2 Cook on Corps. (5th ed.) § 662 f. See 
Brown v. Pacific Mail Steamship Co. 5 Blatchf. 525, 527. 
Greene v. Nash, 85 Me. 148. 

" Supposing that the committee had been trustees, what 
would the syndicate agreement have amounted to then? 
Merely an agreement by each of the trustees to vote as they 
should jointly agree to vote, and an agreement by the sub- 
scribers not to demand back their shares for three vears. 
The latter term certainly is not illegal, whether valid or not. 
A stockholder has a right to put his shares in trust, whatever 
his motive. If the trust is an active one he cannot terminate 
it at will, and the attempt to cut himself off by contract, 
instead of by the imposition of duties, from ending it, cer- 
tainly is not enough to poison the covenant with the plaintiff. 
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See Williams v. Montgomery, 148 K". T. 519, 625. It might 
be held that the duty of voting incident to the legal title 
made such a trust an active one in all cases. As to the ar- 
rangement for the trustees uniting to elect their candidates, 
the decisions of other States show that such arrangements 
have been upheld, and we do not think that it needs argument 
to prove that they are lawful. If stockholders want to make 
their power felt, they must unite. There is no reason why 
a majority should not agree to keep together.'* Brightman 
V. Bates, 176 Mass. 105, 111, and cases cited. See Brennan 
V. Vogler, 174 Mass. 272. 

An agreement not to sell, pledge or give a power of attorney 
to vote shares without concurrent consent of all signers to the 
instrument is in restraint of trade and against public policy. 
Fisher v. Bush, 35 Hun 641. See Re Argus Co. 138 K. Y. 
667. Levi v. Evans, 67 Fed. Eep. 677. 

A contract between one subscriber to shares of a proposed 
corporation and another, without the knowledge of the other 
subscribers, by which the first agrees to purchase the shares 
of the second at the price paid for them if at a specified 
time the second elects to sell them, may be enforced if made 
fairly and without fraud. Morgan i\ Struthers, 131 U. S. 
246, and Meyer v. Blair, 109 N. Y. 600, 607, in both of which 
cases identical forms are given. 

Stock was transferred to a trustee under a contract by 
which he agreed to hold and vote it for two other persons and 
himself, jointly, the manner of voting, on disagreement, to 
be settled by arbitration, and to dispose of it as agreed upon 
by himself and one of the other parties. It was held that 
such other parties had no such title to the stock as would give 
either of them a right to bring an action against the trustee 
for conversion upon refusal to transfer to such party a third 
of the stock. Louisville Trust Co. v. Stockton, 96 Fed. 
Kep. 62; 21 C. C. A. 225. 

In Cone v. Eussell, 48 N. J. Eq. 208, an agreement be- 
tween stockholders, by which the owners of certain shares 
agreed with the owners of other shares to give the latter a 
proxy irrevocable for five years and empower them to vote 
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thereon, in consideration of which the latter parties agreed 
to so vote as to procure the employment of one of the owners 
thereof as a manager of the corporation at a specified salary, 
was held void. In White v. Thomas Co. 62 N. J. Eq. 178, it 
appeared that all the holders of the stock that was issued 
transferred by agreement their shares for ten years to a 
trustee, who issued to each stockholder an assignable trust 
certificate. The trustee was required so to vote that the 
patentee, whose invention was the basis of the corporation, 
should nominate and elect a minority of the directors, and 
the holders of the remainder of the stock should nominate 
and elect the majority. As to the complainants who had sub- 
sequently acquired shares afterwards issued, and also some 
of the trust certificates representing original shares, it was 
held that the agreement was void. But the tendency in New 
Jersey is not to forbid all combinations. It was held in 
Chapman v. Bates, 60 N. J. Eq. 17, that, time and labor 
having been expended and valuable contingent rights ac- 
quired in compensation for services of stockholders, relying 
on a proxy and power of attorney given them by the majority 
stockholders, conditioned to be irrevocable for a certain term, 
and giving possession of the stock in trust to carry out the 
corporate purposes for their equal benefit, with power to sell 
or exchange the same, equity would not revoke the agree- 
ment during the term, in the absence of misconduct or 
breach of trust. See Clowes v. Miller, 60 N. J. Eq. 179, 
186. In Chapman v. Bates, 61 N. J. Eq. 658, it was held 
that a proxy and power of attorney, giving voting powers and 
rights to deal with the stock in various ways, including sale 
and exchange, and conferring an interest, and, by its terms, 
irrevocable for less than three years, will not be revoked, 
upon a bill filed by the maker for that purpose, unless it 
appears that the purposes are illegal, or in violation of some 
statute, or against public policy. It was also held that pool- 
ing agreements are not necessarily illegal, but that each case 
will depend upon the objects to be obtained. See Brown v. 
Pacific Mail Co. 5 Blatchf. 525. As to contracts between 
stockholders not to sell their stock except to each other, see 
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2 Cook on Corps. (5th ed.) § 622 c. Jones v. Brown, 171 
Mass. 318. 

Various forms are given in Mobile R. Co. v, Nicholas, 98 
Ala. 92. Moses v. Scott, 84 Ala. 608. Smith v. San Fran- 
cisco R. Co. 115 Cal. 584u Meehan v. Sharp, 151 Mass. 564. 
Hey V. Dolphin, 92 Hun 230. Cone v. Russell, 48 N. J. 
Eq. 208. Louisville Trust Co. v. Stockton, 75 Fed. Rep. 
62. State v. Standard Oil Co. 49 Ohio St 137. For the 
" Reading Voting Trust " and the " Wisconsin Central 
Voting Trust," see 1 Beach on Private Corps. §§ 306, 307. 

The following form is framed on forms in Conyngton on 
Corporate Organization, 335, and Wilcus on Private Corps. 
2100: — 

FOBM OF VOTING TRUST. 

This agreement, made in the city of Boston the first day 
of November, 1905, by and between the undersigned, stock- 
holders of the Raceway Improvement Company, a corpora- 
tion organized under the laws of the Commonwealth of 
Massachusetts, and having its principal place of business and 
office in the city of Boston in said Commonwealth, parties 
of the first part, and A, B., C. D., and E. F., all of said 
Boston, parties of the second part. 

Whereas, it is deemed advisable by all the parties afore- 
said to create a voting trust. 

Now, therefore, the undersigned stockholders, in con- 
sideration of the premises and of their mutual stipulations 
hereinafter recited, severally agree to assign, and deliver the 
shares of stock owned by them and each of them in said 
company, to the said A. B., C. D., and E. F., as voting trus- 
tees under this instrument and mutually agree with them 
and with each other that said voting trustees shall hold and 
vote the said stock for the term of three years from the date 
hereof, for the purposes and on the terms hereinafter stated, 
that is to say : 

• First. All stockholders are invited to join this voting 
trust, and each stockholder so joining shall become a party 
hereto from the date on which he assigns and delivers to 
said trustees his stock for the purposes hereunder. 

20 
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Second. The said trustees shall surrender to the secre- 
tary of the company, for cancellation, the certificate for all 
shares assigned to them, and shall, therefor, have certificates 
of the company issued to themselves as trustees, and on the 
face thereof shall appear the following endorsement " This 
certificate has been issued conformably to an agreement 
dated November 1, 1905, a copy of which is on file in the 
principal office of the company in Boston." 

Third. All dividends on the stock of the company shall 
be paid to said trustees, who shall pay over the same to the 
equitable owners of the stock, as hereinafter appears. 

Fourth, The said trustees shall issue to each stockholder, 
who becomes a party hereto, one or more transferable trus- 
tees' receipts for the number of shares of stock placed by 
him in this voting trust, and said trustees shall recognize 
other parties, to whom such receipts are duly transferred as 
the lawful owners thereof. 

The following shall be the form of such trustees' re- 
ceipts : 

Raceway Improvement Company. 

Organized under the laws of the Commonwealth 

of Massachusetts. 

No . Shares. 

Trustees' receipt for stock deposited under agreement of 
November 1, 1905. 

A. B., C. D., and E. F., having had certificates of stock 
of said company issued to themselves as trustees in exchange 
for certificates transferred to the trustees by stockholders 
and by the trustees surrendered to the company, pursuant 
to the above-mentioned agreement of November 1, 1905, 
Now, this is to certify that is entitled 

to shares of the stock so issued to the trustees, 

that this receipt entitles the holder to no voting power, and 
that by accepting the same the holder assents to the provi- 
sions of the above-mentioned agi*eement. 

This receipt is transferable only on the books of the voting 
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trustees in Boston by the registered holders, in person or 
by attorney, upon surrender hereof properly indorsed. 
Dated 190 

A. B. 

C. D. 

E. F. 

Trustees. 

On the back of said receipts shall be indorsed the 
following: — 

For value received I 
do hereby sell, assign and transfer unto 
the interest in the shares of the capital stock of the 
Eaceway Improvement Company represented by the within 
receipt, and do hereby irrevocably constitute and appoint 

attorney to trans- 
fer the said interest on the books of the within named trus- 
tees, with full power of substitution. 

Date4 190 

In the presence of 

Fifth. In voting the stock held by them, the voting 
trustees will exercise their best judgment from time to 
time to select suitable directors; and in voting on other 
matters which may come before them at any stockholders' 
meeting, they will exercise like judgment; but they assume 
no responsibility in respect to such management or in respect 
of any action taken pursuant to their votes so cast, it being 
understood that no voting trustee incurs any responsibility 
for the act or omission of any agent hereimder, or by reason 
of any error of law or of any other matter or thing done or 
omitted under this agreement except for his own individual 
malfeasance. 

Sixth. Upon the termination of this trust in three years 
from the date hereof, the trustees shall, as the outstanding 
trustees' receipts are delivered to them, properly indorsed, 
hand over to the company the certificates of stock held by 
them, duly indorsed, and shall direct the secretary of the 
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company to deliver to the respective owners of the said sur- 
rendered receipts certificates for such number of shares of 
stock as may be necessary to satisfy the requirements of said 
surrendered receipts. 

Seventh. In case of a vacancy for any cause in the ojffice 
of trustee, the remaining trustees are empowered to fill 
such vacancy by an instrument in writing signed by them, 
a copy of which shall be filed in the principal office of the 
company, and the person so appointed shall have authority 
to act as if originally named herein. 

Eighth. A duplicate of this agreement shall be filed in 
the principal office of the company in Boston for the inspec- 
tion of stockholders. 

In witness whereof, the parties have hereunto affixed thei'' 
hands and seals the day and year first above written. 

Shares. 
Voting Trustees. Stockholders. Transferred. 

A. B. (l. s.) John Brown (l. s.) 20 

C. D. (l. s.) (and so on) (and so on) 



E. F. (l. s.) 



CONSOLIDATION. 



It is not proposed to give all the methods of procedure, 
in the case of consolidation, but merely an outline. 

Instead of consolidating, a trading or manufacturing cor- 
poration may transfer its property to another, receive the 
latter's stock in payment, and then surrender its charter. 
The St. 1852, c. 55 (St, 1903, c. 437, § 51), is permissive, 
not restrictive, and therefore affords no obstacle. Tread- 
well V. Salisbury Mfg. Co. 7 Gray, 393, 394, 404-406. 
Contra, as to street railroad. Middlesex Railroad Co. v. 
Boston & Albany Eailroad Co. 115 Mass. 347. But now see 
St. 1903, c. 437, § 40, as to a corporation selling, leasing, 
or exchanging all its property and assets. 

In the case of regular consolidation, permission of the 
legislature must be first obtained. As to improvement com- 
panies, see St. 1877, c 50. As to manufacturing companies, 
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see St 1871, c. 152. As to steamboat companies, see St. 
1886, c. 8. As to commercial exchanges, see St. 1885, c. 244. 

The act among other provisions may set forth — 

That the corporations may consolidate upon terms agreed 
upon by a majority vote of the stockholders of each company ; 
otherwise perhaps one dissenting vote would be sufficient 
to prevent consolidation, and some authorities hold that there 
must be a unanimous vote in any event. 

That the consolidated corporation shall have all the fran- 
chises^ rights, etc, of the old corporations, shall assume 
their debts, and shall be subject to general laws and to Rev^ 
Laws, c. 109, § 3 (St. 1903, c. 437, § 2). 

That the capital stock, which shall be of a certain amount,, 
shall be issued as the new corporation may decide. 

That the first meeting of the authorized corporation shall' 
be called and held in a certain specified way ; and it may be 
well to provide in the act that each shareholder in either 
corporation shall be entitled to one vote upon each share 
o^vned by him. See St. 1903, c. 437, § 24. 

That each of the old corporations shall continue after 
consolidation long enough to effect the union, make trans- 
fers, etc. 

That within a certain time after voting to consolidate^ 
copies of the votes, certified by the respective clerks of said 
corporations, shall be filed in the office of the secretary of 
the Commonwealth. 

After the statute authorizing consolidation is enacted, the 
directors of each corporation may pass a vote ordering the call- 
ing of a special meeting of the shareholders, although the 
meeting may be called without such vote. The call for the 
special meeting may state that the purpose is to see whether 
the corporation will consolidate with the other corporation 
according to the statute to form a new corporation under the 
name, etc., upon certain terms; and if the vote is in the 
affirmative, to select an agent to represent the company in 
carrying out in full the terms of consolidation. It is cus- 
tomary for each side to agree in advance upon an appraisal 
of both real and personal property belonging to each corpo- 
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ration, upon cash on hand, bills and notes receivable, etc., and 
upon the apportionment of stock. 

Assuming that the vote of both corporations is in the 
affirmative, a meeting of the new corporation may now be 
called as provided in the statute. See St. 1886, c. 8, § 3. 

This call may state the facts under the statute as to con- 
solidation, the giving of notice under the statute, the place 
where the meeting is to be held, and the purposes thereof, 
such as the election of temporary officers, the report of the 
stockholders' meetings of the old companies authorizing con- 
solidation, the adoption of by-laws, the election of officers 
thereunder, the voting upon the apportionment of stock, if 
necessary, such other action as may be necessary for the 
organization of the consolidated company, and the transac- 
tion of any other business that may legally come before the 
meeting. 

At the meeting it is well to accept the act authorizing the 
consolidation. 

If the apportionment of stock has not been settled in ad- 
vance, the treasurer may be authorized to issue certificates 
for fractional parts of shares in the following form : — 

This instrument entitles John Brown or order to Eighty 
Three and ^^ Dollars in the capital stock of The Mutual Cot- 
ton Manufacturing Company. When presented with other 
instruments of a like tenor in any multiple of one hundred 
dollars, a certificate of stock for the proper number of shares 
in said company shall be issued therefor upon the surrender 
of this and the other instruments aforesaid. No dividend 
shall be paid on the stock represented by this and such other 
instruments until converted into stock as aforesaid. 

A. B., Treasurer, 

Boston, Oct. 20, 1905. 

Two common methods of consolidation without the agency 
of special legislation are: — 

First, for the shareholders of the first corporation to sell 
the stock or a majority thereof to the second corporation. 
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and then at a meeting of the first corporation for the direct- 
ors to resign and for the directors of the second corporation 
to be elected in their places. See St 1903, c. 437, § 40. 

Second, for a corporation to be formed to take over all 
the assets and property of two or more corporations, which 
may then be dissolved. 

Various points on consolidation may be found in Parkin- 
son V. West End Street Railway, 173 Mass. 446. Craig Sil- 
ver Co. V. Smith, 163 Mass, 262, 264, 265. Hale v. Cheshire 
Railroad, 161 Mass. 443. Day v. Worcester, etc., Railroad, 
151 Mass. 302. John Hancock Ins. Co. v. Worcester, etc., 
Railroad, 149 Mass. 214. French v. Connecticut River 
Lumber Co. 145 Mass. 261. 



CHAPTER IX. 
Beceivebships and Reoboaiozations. 

While it has been held that a mere creditor of a corpora- 
tion cannot as a rule apply for a receiver, and while it is cus- 
tomary for a judgment creditor, after execution is returned 
unsatisfied, so to apply, yet the tendency is to appoint a 
receiver of an insolvent corporation on the petition of a 
creditor and sometimes of a stockholder. 

Receiverships are not always regarded with favor by the 
courts of Massachusetts and a common practice is for a for- 
eign creditor to apply to the United States Circuit Court But 
see Jones v. Arena Pub. Co. 171 Mass. 22. The provisions 
of Rev. Laws, c. 109, §§ 54, 55 (St. 1903, c. 437, §§ 53, 54), 
merely apply to corporations whose existence is terminated. 
" Generally, the appointment of a receiver rests in the sound 
discretion of the court. But in order to justify the appoint- 
ment of one on the application of a creditor, it should at least 
appear that he has a valid claim against the corporation, 
that there are assets applicable to its payment, and that he 
has exhausted his legal remedies, or that the circumstances 
are such that to deny the application would lead to a wasting 
and loss of property which otherwise might be made avail- 
able for the payment of the debts of the corporation, and 
which could not be availed of in any other manner so satis- 
factorily as by the appointment of a receiver. A receivership 
is not to be regarded as an ordinary incident of the proceed- 
ings to collect a debt. . . . We do not think that the facts 
that a corporation is insolvent, that its affairs are in inex- 
tricable confusion, and that it has preferred certain creditors, 
necessarily require the appointment of a receiver. In such 
a case the insolvent law of this State affords a complete 
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remedy, and the failure of the parties to avail themselves of 
it does not of itself furnish a sufficient reason for the appoint- 
ment of a receiver." Falmouth Bank v. Cape Cod Ship Co. 
166 Mass. 550, 568. (1896.) 

" A receiver is merely a ministerial officer of the court. 
The title to the property does not change; and, if he is re- 
quired to take property into his custody, such custody is that 
of the court. Ellis v. Boston, Hartford & Erie Railroad, 107 
Mass. 1, 28. Bell v. American Protective League, 163 Mass. 
558, 562." Harrison v. J. J. Warren Co. 183 Mass. 123, 124. 
The holder of a chattel mortgage made by a corporation, who 
records his mortgage within fifteen days as required by Rev. 
Laws, c. 198, § 1, has no title as against a receiver of the 
property of the corporation appointed after the making of 
the mortgage but before it has been recorded, the receiver 
being " a person other than the parties." Same case. 

The corporation is entitled to notice and a hearing. The 
appointment of a receiver ex parte is unusual. Wabash R. 
Co. V. Dykeman, 133 Ind. 56, 65. 

The giving of a bond by the receiver is discretionary with 
the court. Wilson v, Welch, 157 Mass. 77, 82. There is a 
penalty for embezzlement Rev. Laws, c. 208, § 46. The 
appointment of a receiver cannot be attacked collaterally. 
The validity of such appointment can only be assailed in 
a direct proceeding. Basting v, Ankeny, 64 Minn. 133, 
136. 

While it is stated that an entirely disinterested party 
should be made receiver, yet there may be reasons why an 
officer of the corporation or other interested party should be 
appointed. Fowler v. Jarvis Co. 63 Fed. Rep. 888. Trust 
companies may be appointed receivers. Rev. Laws, c. 116, 
§§ 18, 20. As to their giving security, see § 22. 

An Hlinois receiver of an insolvent Illinois corporation 
having been appointed, and a Vermont creditor of such cor- 
poration having afterwards attached its property in Massa- 
chusetts, the Massachusetts court turned the property over 
to such receiver. Witters v. Globe Savings Bank, 171 Mass. 
425. 
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Pending injunction and receivership, a corporation has 
power to take steps towards a reorganization. Linn v. 
Joseph Dixon Co. 59 N. J. Law, 28. 

The receiver may sue in other courts of the State or of 
other States, and in certain cases may sue in the federal 
courts. And he may institute various suits to obtain posses- ^ 
sion of the property and aknost any suit which the corpora- 
tion itself might institute. 3 Cook on Corps. (5th ed.) 
§§ 869, 870. " Although the practice in this Commonwealth 
has not been uniform (see Farmers' & Mechanics' Bank v. 
Jenks, 7 Met 592 ; Boot & Shoe Manuf. Ins. Co. v. Melrose 
Congregational Society, 117 Mass. 199; Sohier v. Lamb, 134 
Mass. 275; and Parker v. Nickerson, 137 Mass. 487), we 
consider the law to be that a receiver of a corporation 
appointed by a court of equity cannot bring suits in his own 
name to recover property of the corporation which has never 
been in his possession unless he is authorized so to do by 
statute, or by the decree of a court competent to give him such 
authority, or unless the title to the property has been con- 
veyed to him. Courts of equity cannot transfer the title to 
property by decree unless authorized by statute, although 
they can compel the defendant to transfer the title. Wilson 
V. Martin-Wilson Automatic Fire Alarm Co. 151 Mass. 515. 
The principal suit in which the receiver was appointed is 
Daniell v. East Boston Ferry Co., pending ,in the county 
of Suffolk, and it has never been before in full court. Suits 
by the receivers originally appointed, or their successors, 
have been considered by the full court, and they have been 
brought in the name of the receivers, but no objection was 
made to this. Sohier v. Lamb, and Parker v. Nickerson, 
vbi supra. An examination of the papers in the suit shows 
that the receivers were not appointed pursuant to Pub. Sts. 
c. 105, § 42, as the case is not within the provisions of that 
section, and it is unnecessary to consider what is meant by 
the words, ^ with power to prosecute and defend suits in its 
name or otherwise,' contained in that section. The decree 
appointing the original receivers or the petitioner does not 
in terms authorize the receivers to taring suits in their own 
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name, and we are not called upon to determine whether a 
court of equity, acting only under its general equity powers, 
can give such authority or not. Amy v. Manning, 149 Mass. 
487. Davis v. Gray, 16 Wall. 203. Yeager v. Wallace, 44 
Penn. St. 294. In re Sacker, 22 Q. B. D. 179. Battle v. 
Davis, 66 N. C. 252. High on Keceivers, § 210 et seq/' 
Wilson V. Welch, 157 Mass. 77, 80. See Bliss v. Parks, 175 
Mass. 539; Fort Payne Coal Co. v. Webster, 163 Mass. 
134, 137. As to the authority of the receiver of a foreign 
corporation and of receivers in general to sue, see Ewing 
r. King, 169 Mass. 97, 100. " The appointment of a receiver 
is not a bar to suits brought against the corporation before 
the bill in this case was filed, nor do such suits abate in con- 
sequence of such appointment The receiver can appear in 
and defend the suits if the interests which he represents 
render it proper or necessary." Kittredge v. Osgood, 161 
Mass. 384, 387. 

" A receiver has no power, unless expressly authorized by 
the court, to incur any expense on account of the property 
in his hands except such as is absolutely necessary for its 
preservation." 3 Cook on Corps. § 872. See Saht v. Attrill, 
106 N. Y. 423. 

" When a corporation has suffered financial shipwreck, 
and its property and assets, including its books, come into 
the possession of the court and the custody of the court's 
officer, the receiver, the question whether or not an inspection 
of those books shall be accorded to a stockholder in the ship- 
wrecked concern is one resting in the discretion of the court, 
unhampered by any decisions touching such right of inspec- 
tion while the corporation was still a going concern in the 
hands of its officers and directors." Chable v. Nicaragua 
Canal Co. 59 Fed. Eep. 846. 

"Actions against the receiver are in law actions against 
the receivership, or the funds in the hands of the receiver, 
and his contracts, misfeasances, negligences and liabilities 
are official and not personal, and judgments against him as 
receiver are payable only from the funds in his hands." 
McNulta V. Lochridge, 141 U. S. 327, 332. Texas & Pacific 



S16 BUSINESS CORPORATIONS. 

Railway Co. v. Cox, 145 U. S. 693. While a receiver may 
assume personal liability the question " is one to be deter- 
mined from the facts and circumstances of the case." Cake 
V. Mohun, 164 U. S. 311, 315. 

A receiver will be allowed reasonable compensation, the 
payment of fees of counsel, and disbursements. Williams 
V. Morgan, 111 U. S. 684. Stuart v. Boulware, 133 U. S. 
78. " The decree, appointing receivers, gave no priority or 
superiority of right to the parties upon whose application 
or in whose behalf it was made. Story Eq. § 829. Adams 
Eq. 355. It had no effect to change the title, or create any 
lien upon the property. Its purpose, like that of an injimc- 
tion pendente lite, was merely to preserve the property imtil 
the rights of all parties could be adjudged. The receivers 
are officers of the court for this purpose, and act under its 
direction and control. They continue the operation of the 
road and the conduct of its business, because this is essential 
to its proper preservation. They may fulfil the contracts of 
the corporation so far as beneficial. They may not pay its 
debts, nor fulfil contracts which are burdensome, or tend to 
diminish the value of the property in their control, unless 
such contracts are charged as incumbrances upon the prop- 
erty, or are necessary to its proper preservation and security. 
They are entitled to repayment of their reasonable expenses 
and charges, in preference to all other claims upon the 
property, of whatever nature." Ellis v. Boston R. R. Co. 
107 Mass. 1, 28. A claim of a foreign receiver for a part 
of a subscription for its capital stock cannot be enforced 
by a bill in equity brought here. Andrews v. Moen, 162 
Mass. 294. 

The date of the appointment of the receiver has been 
adopted for adjusting the rights of the parties on the ground 
that it would be fairer than the date of the filing of the bill. 
Jones V. Arena Pub. Co. 171 Mass. 22. But see Merrill v. 
Commonwealth Ins. Co. Ibid. 81 ; Attomev-General v. Mass. 
Benefit Asso. Ihid, 193. In the case of Jones v. Arena Pub. 
Co., the business having gone on in good faith and without 
being in any way affected by the pendency of the bill until 
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the appointment of the receiver, it was held that notes given 
in the prosecution of the business up to that time should 
be allowed whenever they matured, with the addition or 
rebate of interest as in insolvency proceedings. It was also 
held that there was no reason why a claim should have 
priority, the work for which priority of payment was claimed 
having been done in pursuance of a contract with the cor- 
poration made before the filing of the bill, and not at the 
request of the receiver nor for the purpose of aiding the 
court either in keeping the business alive or administering 
the assets of the corporation. See Williams v. United 
Reserve Fund, 166 Mass. 450, and cases cited. 

The following claims are entitled to priority. 

" First, Debts due to the United States or debts due to, 
or taxes assessed by, this commonwealth or a county, city 
or town herein. 

** Second, Wages to an amount of not more than one hun- 
dred dollars due to an operative, clerk or servant for labor, 
either performed within one year last preceding the appoint- 
ment of the receiver or for the payment for which a suit, 
which was commenced within one year after the performance 
of the labor, is pending or was terminated within one year 
after said appointment. 

" Third, Debts to an amount of not more than fifty dollars 
due to physicians for medical attendance on the debtor or his 
family, which were rendered within six months prior to said 
appointment." Rev. Laws, c. 150, § 29. Taxes and it would 
seem water rates are covered by the statute. Waite v, Wor- 
cester Brewing Co. 176 Mass. 283. See Jones v. Arena 
Pub. Co. 171 Mass. 22. As to the dissolution of attachments 
by the appointment of a receiver and to his discharge, see 
Rev. Laws, c. 167, §§ 126, 127. The previous rule is stated 
in Graham v. Mutual Aid Society, 161 Mass. 357, 365. 
Kittredge v. Osgood, 161 Mass. 384. Buswell v. Order of 
the Iron Hall, 161 Mass. 224, 232. As to appointment of 
receivers on appeal in equity cases, see Rev. Laws, c. 159, 
§ 21. See also § 30. As to the attachment of funds in the 
hands of receivers, see Rev. Laws, c. 189, § 22. As to an 
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allegation in a suit that a party is a receiver unless con- 
troverted, see Rev. Laws, c. 173, § 123. 

As to an action of tort brought against the new corporation 
after the receivers had turned over the property to it, see 
Archambeau v. Kew York, etc. Bailroad, 170 Mass. 272. 
See Wall v. Piatt, 169 Mass. 398. As to the receiver of an 
insolvent corporation taking possession of its leasehold estate, 
see Bell v. American Protective League, 163 Mass. 558. 
As to the conflict of laws, see Gr^am v. Mutual Aid Society, 
161 Mass. 357; Buswell v. Order of the Iron Hall, 161 
Mass. 224; Union Cattle Co. v. International Trust Co. 
149 Mass. 492 ; New York Bank Note Co. v. Kidder Press 
Mfg. Co. 176 Mass. 151. As to the distribution of surplus 
by receivers among stockholders, see Morrill v. Cape Ann 
Granite Co. 161 Mass. 212. As to a question of compen- 
sation for services rendered receivers, see Whittemore, Pet'r, 
157 Mass. 46. As to questions arising in the case of receivers 
of a savings bank, see Holden v. Metropolitan Nat. Bank, 
151 Mass. 112. As to a case where it was held as to the 
decree that " it is difficult to see how an intent to prevent 
prejudice to the rights of the general creditors by the appoint- 
ment of a receiver could be more clearly expressed," see 
Ilarriman v, Wobum Electric Light Co. 163 Mass. 85. 

It is provided by 25 U. S. Sts. at Large, 436, as follows: — 

" Sec. 2. That whenever in any cause pending in any 
court of the United States there shall be a receiver or man- 
ager in possession of any property, such receiver or man- 
ager shall manage and* operate such property according to the 
requirements of the valid laws of the State in which such 
property shall be situated, in the same manner that the 
o^Mier or possessor thereof would be bound to do if in pos- 
session thereof. (Penalty for wilful violation.) 

" Sec. 3. That every receiver or manager of any property 
appointed by any court of the United States may be sued 
in respect of any act or transaction of his in carrying on the 
business connected with such property, without the previous 
leave of the court in which such receiver or manager was 
appointed; but such suit shall be subject to the general 
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equity jurisdiction of the court in which such receiver or 
manager was appointed, so far as the same shall be necessary 
to the ends of justice/' See Texas Railway Co. v. Cox, 145 
U. S. 693, 602. Court officers and others are disqualified 
for receivers, 29 TJ. S. Sts. at Large, 184. 

It is provided by 27 U. S. Sts. at Large, 751, " That all 
real estate or any interest in land sold under any order or 
decree of any United States court shall be sold at public 
sale at the court-house of the county, parish, or city in which 
the property, or the greater part thereof, is located, or upon 
the premises, as the court rendering such order or decree of 
sale may direct. 

" Sec. 2. That all personal property sold under any order 
or decree of any court of the United States shall be sold as 
provided in the first section of this act, unless in the opinion 
of the court rendering such order or decree it would be best 
to sell it in some other manner. 

" Sec. 3. That hereafter no sale of real estate under any 
order, judgment, or decree of any United States Court shall 
be had without previous publication of notices of such pro- 
posed sale being ordered and had once a week for at least, 
four weeks prior to such sale in at least one newspaper 
printed, regularly issued and having a general circulation 
in the county and State where the real estate proposed to be 
sold is situated, if such there be. If said property shall be 
situated in more than one county or State, such notice shall 
be published in such of the counties where said property is 
situated, as the court may direct. Said notice shall, among 
other things, describe the real estate to be sold. The court 
may, in its discretion, direct the publication of the notice 
of sale herein provided for to be made in such other papers 
as may seem proper.^' 

In regard to sales of real estate by receivers appointed by 
State courts the better and safer practice seems to be to apply 
to the court for a decree of confirmation and a specific 
authority to convey, except possibly in cases where the decree 
in terms provides that without applying to the court for addi- 
tional authority a receiver may give a deed. 
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The following forms are largely framed from those in 
a recent case in the U. S. Circuit Court in Boston.^ Space 
does not admit of giving the entire method of procedure. 

Circuit Court of the United States. 
DISTRICT OF MASSACHUSETTS. In Equity, 

People's Savings Bank 

V. 

The Fairfield Manufacturing Company, 

BILL OF COMPLAINT. 

To the Honorable the Justices of the Circuit Court of the 
United States for the District of Massachusetts sitting in 
Equity : — 

The People's Savings Bank complains and says as 
follows : — 

First: That it, the plaintiff, is and was at the date of the 
commencement of this suit a corporation duly established 
under the laws of the State of New Hampshire, that it has 
and has had its principal office at Portsmouth in said State, 
that it is a citizen and resident thereof, and that in behalf 
of itself and all other creditors and stockholders of the 
defendant, The Fairfield Manufacturing Company, a cor- 
poration duly established under the laws of the Common- 
wealth of Massachusetts, and a citizen thereof, who may 
hereafter join in this suit as parties and contribute to the 
expenses thereof, it brings this bill of complaint against the 
defendant 

Second: That the defendant was before and at the time of 
the commencement of this suit and is now a citizen and resi- 
dent of the Commonwealth of Massachusetts engaged in the 
manufacturing of cotton cloth and in the spinning of yarn 
in Boston in said Commonwealth. 

Third: That the defendant has a capital stock of One 
Million ($1,000,000.00) Dollars, divided into Ten Thousand 
(10,000) shares of the par value of One Hundred ($100.00) 
Dollars each, of which Two Hundred Thousand ($200,000.00) 
dollars consists of Two Thousand (2,000) shares of preferred 

1 The work of New Bedford attorneys. 
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stock of the par value of One Hundred ($100.00) Dollars 
each, issued conformably to §§ 8 and 27 of the acts of 1903, 
c. 437, and the balance of Eight Hundred Thousand 
($800,000.00) Dollars consists of Eight Thousand (8,000) 
shares of common stock of the par value of One Hundred 
($100.00) Dollars each. 

Fourth: That the defendant is indebted to the plaintiff 
in the sum of over Two Thousand ($2,000.00) Dollars, 
namely, in the sum of Eight Thousand Four Hundred 
($8,400.00) Dollars evidenced by the promissory note of 
the defendant for that amount dated Aug. 20, 1905, payable 
to the plaintiff on demand, payment of which has been 
demanded by the plaintiff of the defendant and refused by 
it, the reason therefor being, as the plaintiff is informed and 
believes, insufficient funds in its possession to pay said note 
and also several other obligations which have matured and 
upon which demand has been made and refused, copies of 
which notes and obligations are hereto annexed marked " A." 

Fifth: That the plaintiff alleges upon information and 
belief that the defendant has outstanding many more promis- 
sory notes aggregating at least Three Hundred Thousand 
($300,000.00) Dollars which will soon be due and payable, 
and that upon their maturity it will be unable to pay the 
same, in that it has no money and no assets readily con- 
vertible into cash; and that lie defendant is indebted for 
merchandise purchased for an amount exceeding Fifty Thou- 
sand ($50,000.00) Dollars. 

Sixth: That the defendant is insolvent and has no funds 
with which to carry on its ordinary business. 

Seventh: That the defendant has valuable assets in the 
shape of plant, real estate, machinery, materials, accounts 
receivable, etc., the forced sale of which will prove very 
disastrous; that it has valuable outstanding contracts, the 
failure to fulfil which will cause great loss to the defendant, 
its creditors, and stockholders, and that great loss will also 
follow the placing of attachments upon the property of the 
defendant, and that competent persons should be authorized 
to take charge of the property and business of the defendant, 

21 
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and, if they deem it advisable, to carry on the same subject 
to the order of this court,* 

The plaintiff therefore prays : — 

First: That this honorable court will appoint proper and 
competent persons receivers of the defendant corporation to 
collect all outstanding debts and moneys due to the defendant 
and also to take possession of all the property, both real and 
personal, of the defendant. 

Second: That the defendant, its officers, agents, and ser- 
vants, may be directed by order or injunction to deliver up 
to said' receivers all the property, real and personal, of the 
defendant, including the stock in trade ; and also all moneys, 
drafts, notes, checks, and other evidences of indebtedness 
belonging to or due the defendant, together with all books 
of account, accounts, vouchers, receipts, documents, and 
papers of the defendant; that the stock in trade and other 
personal property of the defendant may be sold and turned 
into money, but only under direction of this court, and that 
they be authorized, if they deem best, to carry on the business 
of the defendant corporation until the further order of this 
court. 

Third: That an injunction be issued by this honorable 
court restraining each and all of the creditors of the de- 
fendant corporation from attaching on mesne process or 
otherwise the property of the defendant corporation till 
further order of the court. 

Fourth: That proper subpoena may issue to the defendant 
summoning it to appear before this court and make answer 
to this bill of complaint. 

Fifth: That such further relief may be granted in the 
premises as justice and equity may require. 

Peoples' Savings Bank, 

C. D., Counsel for Plaintiff. By A. B., President. 

September 8, 1905. 

1 A proTision is sometimes inserted to the effect thai while the real es- 
tate and machinery and much of the merchandise, etc., are within the juris- 
diction of the court, a ^ood part of the personal property is situated in other 
States and that the same and the property here are liable to attachment 
unless receivers are appointed for the equal protection of aU creditors. 
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(Jurat of president of plaintiff — also jurat of president 
of defendant to the effect that allegations of bill are cor- 
rect and that the defendant cannot raise money to meet its 
obligations as they may mature.) 



Schedule A. 

( Copies of Notes.) 
In the following forms the court headings are omitted. 

APPEARANCE AND ANSWEE. 

And now appears E. F., as counsel for the defendant, 
The Fairfield Manufacturing Company, and, conformably 
to the vote of its directors, a' copy of which is hereto an- 
nexed, consents that receivers may be appointed and that 
the decree may be made as prayed for in the bill. 

E. F. 

VOTE OF defendant's dibectors autiiorizing e. f. to 

APPEAR FOR DEFENDANT. 

Voted, that E. F., of Boston, be and he is hereby author- 
ized to appear as counsel in the proceedings begun on the 
8th day of September, 1905, in the United States Circuit 
Court for the District of Massachusetts for the appointment 
of receivers of this corporation, and to assent to the decree 
prayed for. 

DECREE APPOINTING RECEIVERS, ETC. 

Jackson, J. Upon reading and filing the verified bill of 
complaint in this cause, together with the verified affidavit 
of the president of The Fairfield Manufacturing Company, 
and, on motion of C. D., counsel for complainant, E. F., 
counsel for defendant, appearing and consenting thereto, it 
is ordered by the court that G. H., I. J., and K. L., all of 
Boston in said district, be and they are hereby appointed 
receivers of the court of all and singular the property of 
The Fairfield Manufacturing Company of every description, 
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and all moneys, merchandise, manufactured goods, material 
and supplies, claims in action, credits, bonds, stocks, lease- 
hold interests, or operating contracts, and other assets of 
every kind and all other property, real, personal, or mixed, 
held or possessed by said corporation, to have and to hold 
the same as the officers of and under the direction of the 
court 

The said receivers are hereby authorized and directed to 
take immediate possession of all and singular the property 
above described, and to take possession of the factories of said 
corporation in the District of Massachusetts, and to operate 
the same and continue the business of said corporation. 

Each and every of the officers, directors, agents, and ser- 
vants of the said The Fairfield Manufacturing Company are 
hereby required and commanded forthwith upon demand of 
the said receivers to turn over and deliver to such receivers 
all books, moneys, deeds, property, or vouchers for property 
under their control. The said Fairfield Manufacturing 
Company and its officers are hereby directed immediately 
to execute and deliver to the said receivers deeds of all real 
estate now owned or possessed by said corporation, and trans- 
fers and assignments of all its property. 

Said receivers are hereby fully authorized to institute 
and prosecute all such suits as they may deem necessary, 
and to defend all such actions instituted against them as 
such receivers, and also to appear in and conduct the prose- 
cution or defence of any suits by or against said The Fairfield 
^Manufacturing Company. The said receivers are hereby au- 
thorized and directed to pay and discharge, out of the moneys 
coming into their hands, all amounts due to employees. 

Each of said receivers is required to file with the clerk 
of the court, within ten days from date, a proper bond with 
surety to be approved by the clerk of this court in the penal 
sum of Twenty Thousand ($20,000.00) Dollars for the faith- 
ful performance of his duty herein. Said security may be 
in the form of separate bonds and the surety or sureties are 
to be approved by the court. 

All creditors of said The Fairfield Manufacturing Com- 
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pany are hereby enjoined from making any attachments of 
or in any way intermeddling with the property to be turned 
over to said receivers, and all officers, directors, agents, and 
servants of said The Fairfield Manufacturing Company are 
hereby enjoined and restrained from interfering with or 
disposing of said property in any way except to transfer, 
convey, and turn over the same to said receivers. 

And it is further ordered, adjudged, and decreed that the 
plaintiff herein is hereby authorized to apply to any other 
United States Circuit Court of competent jurisdiction within 
whose jurisdiction there may be situated any assets of the 
said The Fairfield Manufacturing Company, and which may 
take ancillary jurisdiction of said cause, for such order or 
orders in aid of the primary jurisdiction vested in said 
United States Circuit Court for the District of Massachusetts. 

By the Court 

James Beown^ Clerk. 

September 14, 1905. 

ACCEPTANCE OP RECEIVERS. 

And now come G. H., I. J., and K. L., and hereby ac- 
cept their appointment by this honorable court as receivers 
of the property and assets of The Fairfield Manufacturing 
Company. 

(Signatures.) 

September 18, 1905. 

PETITION FOB AUTHORITY TO PAY BILLS INCUBBED 

BEFOBE BECEIVEBSHIP. 

To THE HONOBABLE THE JUSTICES, ETC. I 

Respectfully represent G. H., I. J., and K. L., appointed 
by decree of this honorable court entered September 14, 
1905, receivers of the defendant corporation, that they have 
qualified by filing bonds as therein directed and have as- 
sumed their duties as such; 

That, it having been discovered on September 1, 1905, 
that the defendant corporation was financially embarrassed, 
the directors on the following day employed U. V., an ex- 
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pert machinist and manufacturer of cotton, to examine the 
entire plant, cotton in stock and in process, finished goods, 
waste, etc., and ascertain the value and amount thereof, and 
also W. X., an expert accountant, to examine the books of the 
corporation and ascertain the items and amount of bills and 
notes and bills payable and receivable ; 

That, on September 8, 1905, a bill was filed in this court 
for the appointment of receivers, and thereafter receivers 
were appointed by decree of September 14, 1905; that on 
September 16, 1905, the said U. V. and W. X. made their 
reports, which were availed of by the receivers and have 
proved of great assistance to them, providing a serviceable 
basis for a receiver's inventory ; and the amount of the bills 
are as follows: U. V., $203.04; W. X., $190.17; which 
amounts cannot be paid by the corporation, as its property 
passed into the hands of receivers before the completion of 
the work of said U. V. and W. X. 

Wherefore the said receivers pray that this court will 
authorize them to pay said amounts of $203.04 to XT. V. 
and $190.17 to W. X. from the funds in their possession. 

C. D., Of counsel for the Receivers. 

September 19, 1905. 

OBDEB OP COUBT. 

Jackson, J. This matter coming on to be heard on 
petition of (names), receivers of The Fairfield Manufac- 
turing Company, appointed in the above entitled action, and 
on reading and filing the said petition. 

It is hereby ordered that the prayer thereof be granted, 
and that said receivers be and they hereby are authorized 
and empowered to pay the following persons the amounts set 
against their names respectively for services rendered in the 
matters set forth in the petition, viz.: U. V., $203.04, and 
,W. X., $190.17. 

By the Court. 

James Bbown, Clerk. 

September 19, 1905. 
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RECEIVER'S INVENTORY. 



(Names), receivers of the Fairfield Manufacturing Com- 
pany, present tlus report as an inventory of the value of the 
property and assets of said company. 



(Signatures.) 
September 19, 1905. 



Receivers. 



(Jurat.) 
Manufacturing Plant and fixtures .... $303,804.10 

Quick Assets, 

Kaw Material, Stock in process, 

Merchandise on hand and on road $290,802.04 

Cash 4,304.02 

Accounts Receivable . . . 135,713.25 430,819.31 

$734,623.41 
In many cases a more elaborate statement may be desirable. 

PETITION BY RECEIVERS FOR AUTHORITY TO SELL RAW 

MATERIAL. 

To THE Honorable the Justices, etc.: 

Respectfully represent (names), receivers of the defendant 
corporation, that they find among the assets thereof a quan- 
tity of raw material, which, in their judgment, it is inex- 
pedient to manufacture, that the same should be sold in its 
present condition, that they have received from the firm of 
Johnson & Jones of Boston an offer therefor, which they be- 
lieve to be reasonable, a copy of which is hereto annexed, and 
that unless said offer is accepted it will be impossible for 
your petitioners to realize on the raw material so large a price 
as is contained in said offer, and the conversion of the same 
into cash will cause delay and will be attended by expense. 

Wherefore your petitioners pray that they may be author- 
ized to accept said offer and enter into a contract with said 
Johnson & Jones embodying the provisions thereof. 

C. D., Of counsel for the Receivers. 

September 20, 1905. 

(Annex original copy.) 
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OEDEB OF NOTICE. 

Jackson, J. Upon the petition of (names) , receivers of 
The Fairfield Manufacturing Company, filed September 20, 
1905, praying for authority to accept an offer of Johnson 
& Jones of Boston for the purchase of certain raw material 
in their hands, and to enter into a contract with said John- 
son & Jones embodying the provisions of said offer. 

It is ordered that the petitioners give notice to all cred- 
itors of said The Fairfield Manufacturing Company to ap- 
pear before this court on Wednesday, the tenth day of 
November, 1905, at ten o'clock in the forenoon, to show cause, 
if any they have, why the prayer of the petition should 
not be granted, by publishing an attested copy of this order 
three times, the last publication to be one week before the 
day of hearing, in the Boston Daily Telegraph, a newspaper 
published in the city of Boston, and by mailing forthwith 
to all known creditors of said corporation a printed copy 
of this order. 

By the Court. 

James Bbown, Clerk. 

September 21, 1905. 

AFFIDAVIT OF SEBVIOE OF NOTICE. 

The order of notice, a copy of which is annexed hereto, 
has been served as therein ordered by mailing a printed 
copy of the order to all known creditors of The Fairfield 
Manufacturing Company, on September 22, 1905, and by 
publishing an attested copy of the order in the Boston Daily 
Telegraph upon October 20, October 27, and November 3, 
1905. 

C. D., Of counsel for the Receivers. 

(Jurat.) 
( Annex copy of order of notice.) 

DEOBEE. 

November 10, 1905. 

Jackson, J. This cause came on to be heard this day upon 
the petition of (names), receivers of The Fairfield Manu- 
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facturing Company, filed September 20, 1905, praying for 
authority to accept an oflfer of Johnson & Jones of Boston, 
which oflfer is annexed to the said petition, and it appearing 
to the court that due and suflBcient notice of the filing of said 
petition and the hearing to be held thereon has been given 
to all known creditors of said The Fairfield Manufacturing 
Company, and after hearing the evidence in support of the 
allegations in said petition, and after hearing counsel for the 
petitioners in support thereof, and no one appearing and 
objecting thereto, and it appearing to the court that it is for 
the best interests of all creditors of said The Fairfield Manu- 
facturing Company and all parties interested in said cause, 
upon motion of C. D., counsel for the petitioners : — 

It is hereby ordered, adjudged, and decreed that (names), 
as said receivers of The Fairfield Manufacturing Company, 
be authorized to accept the offer of said Johnson & Jones, 
which appears annexed to the petition of the said receivers, 
filed September 20, 1905, and to enter into a contract with 
the said Johnson & Jones as such receivers to carry out the 
provisions of such offer, and to do and perform all things 
required upon their part for the performance and fulfilment 
of said accepted oflfer and contract made under authority of 
this decree. 

By the Court 

James Brown, Clerk. 

PETITION OF RECEIVERS FOR AUTHORITY TO PAY INTEREST ON" 

MORTGAGE. 

To THE Honorable the Justices, etc. : 

Respectfully represent (names), receivers of the defendant 
corporation, that a portion of the land and buildings owned 
and used by The Fairfield Manufacturing Company, of 
which your petitioners have taken possession as receivers 
under the decree of the court dated September 14, 1905, 
for the manufacturing of cotton cloth and for the spinning 
of yarn, formerly belonged to one Henry Jacobs of Boston, 
who sold and conveyed the same to said The Fairfield 
Manufacturing Company, July 19, 1904, the deed being 
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recorded with Suffolk Registry of Deeds, Book 19,000, Page 
91; that there has been a mortgage upon said land and 
buildings given by said Jacobs to the Thunnan Savings Bank 
of Boston, a corporation duly established by law, upon which 
there was due the sum of One Hundred Thousand Dollars 
($100,000.00) ; that the debt so secured by the said mort- 
gage was assumed by said The Fairfield Manufacturing 
Company at the time of the sale and conveyance from the 
said Jacobs, and that said The Fairfield Manufacturing 
Company has ever since paid the interest upon said debt as 
it has fallen due; that the debt secured by the mortgage is 
evidenced by a promissory note, dated March 20, 1902, pay- 
able to the Thurman Savings Bank or order on demand with 
interest after six months at the rate of five per cent per 
annum ; that upon said note the said savings bank has always 
demanded and received interest for a period of six months 
in advance; that upon September 20, 1905, since the 
appointment of your petitioners as receivers, the period for 
which the interest upon said note had been prepaid expired, 
and the said savings bank has made a demand upon your 
petitioners as receivers either to pay the principal of said 
note or to pay the sum of Twenty-Five Hundred Dollars 
($2,500.00) being six months' interest in advance from said 
September 20, 1905; that the said savings bank intends, 
aa your petitioners are informed and believe, to apply to 
this honorable court for leave to foreclose its said mortgage 
unless interest is paid in advance as aforesaid, or unless the 
amount of the principal and overdue interest is paid upon 
demand; that in the judgment of your petitioners it is 
expedient and for the best interests of all the creditors of 
said The Fairfield Manufacturing Company that that portion 
of the plant, being the land and buildings aforesaid, should 
be operated for six months and perhaps for a longer period 
to the end that your petitioners may dispose of the same and 
the rest of the property of the company at a more advan- 
tageous figure, the trade and customers of the company be 
retained and the sale of the entire plant and assets as a going 
concern be made possible. 
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Wherefore your petitioners pray that they may be author- 
ized to pay forthwith out of the funds now in their hands, 
being the assets of said The Fairfield Manufacturing 
Company derived from the collection of its debts and the 
sale of its products, the sum of Twenty-Five Hundred Dol- 
lars ($2,500.00) to the said Thurman Savings Bank, being 
six months' interest in advance upon a note of One Hundred 
Thousand Dollars ($100,000.00) from September 20, 1905, 
and to secure from said Thurman Savings Bank some stipu- 
lation which will give to your petitioners as receivers the 
right to continue to occupy and operate the said portion 
of the plant subject to the mortgage of the said Savings 
Bank without interference by demand for payment and by 
foreclosure of the said Savings Bank, for said period of six 
months. 

September 25, 1905. C. D., Of counsel for the Receivers. 

( Order of notice and affidavit of service.) 

DECREE ON PETITION OF RECEIVERS TO PAY INTEREST ON 

MORTGAGE. 

November 13, 1905. 

Jackson, J. This cause came to be heard upon November 
13, 1905, upon the petition of (names), receivers for the 
Fairfield Manufacturing Company, filed September 25, 1905, 
praying for authority to pay to the Thurman Savings Bank, 
out of funds of the defendant corporation now in their hands, 
the sum of Twenty-Five Himdred Dollars ($2,600.00) for 
interest for six (6) months from September 20, 1905, upon 
a debt secured by a mortgage upon certain land and build- 
ings, property of the defendant corporation, and it appear- 
ing that the notice of the hearing upon this petition has 
been given to all creditors of said The Fairfield Manufac- 
turing Company, as appears from the return of an order 
of notice filed, and no one appearing to object thereto, and 
after hearing evidence in support of the allegations in the 
petition, it appearing to the court that the allegations in 
said petition are true, and that it is expedient and for the 
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best interests of all parties concerned that the prayer of 
the petition be granted, upon motion of C. D., counsel for 
the petitioners : — 

It is hereby ordered, adjudged, and decreed that (names), 
receivers of The Fairfield Manufacturing Company, pay out 
of funds now in their hands or coming into their hands 
belonging to the said defendant company the sum of Twenty- 
Five Hundred Dollars ($2,500.00), interest for six months 
from September 20, 1905, upon a debt from said defendant 
company to said Thurman Savings Bank, secured by a mort- 
gage upon a certain portion of land and buildings the prop- 
erty of the defendant company, upon receiving from the 
said savings bank due and sufficient authority to continue 
the occupation of said premises covered by the mortgage, 
without interference by foreclosure or otherwise, during the 
period for which said interest is paid. 

By the Court 

James Brown^ Clerk. 

PETITION FOE DEGBEB FOB PEOOF OF CLAIMS. 
To THE HONOEABLE THE JuSTIOES, ETC. : 

Respectfully represent (names), receivers of the property 
and assets of The Fairfield Manufacturing Company, that, 
having taken possession of said property and assets, and 
having proceeded to collect the assets and reduce the same 
to cash, they find it necessary that this honorable court should 
order and direct all creditors of said company to present and 
prove their claims; 

Wherefore they pray that the court will issue its order 
directing all creditors of said company to present their 
claims against its assets, verified by affidavit, to your peti- 
tioners, as receivers, or to any one or more of them, on or 
before May 1, 1906, and that all creditors who do not file 
their claims within said time specified shall be barred from 
participating in the distribution of the assets of said com- 
pany under the directions of this court, unless the court for 
good cause shown shall otherwise order; and that your 
petitioners as receivers be authorized and empowered to make 
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such general rules and directions as to the manner and form 
of proving claims as they shall deem expedient and proper. 
November 14, 1905. By their attorney, 

CD. 

DECREE ON PETITION TO PROVE OI-AIMS. 

November 14, 1905. 

Jackson, J. This cause came on to be heard on November 
14, 1905, upon the petition of (names), receivers of the 
property and assets of The Fairfield Manufacturing Com- 
pany, filed this day, praying that the court enter a decree 
ordering and directing all creditors of said company to prove 
their claims in such manner and within such time as to the 
court shall seem proper ; and it appearing to the court that 
such a decree is expedient and necessary, and upon motion 
of C. D., counsel for the receivers: — 

It is ordered, adjudged, and decreed that all creditors of 
and claimants against said The Fairfield Manufacturing 
Company present their claims against said corporation, veri- 
fied by an affidavit, to said receivers, or to any one or more 
of them, in such form and subject to such general directions 
as said receivers may determine, on or before the first day 
of May, 1906; and that all persons or corporations whose 
claims are not presented in the manner and within the time 
prescribed shall be barred from participation in the distribu- 
tion of the assets in the hands of the said receivers under the 
directions of this court, unless the court for good cause 
shown shall otherwise order. 

It is further ordered, adjudged, and decreed that the re- 
ceivers give notice of this order by publishing an attested 
copy thereof in the Boston Daily Telegraph, a newspaper 
published in Boston, at least once a week for six successive 
weeks, and by mailing forthwith to all known creditors of said 
company a printed copy of this order. 

By the Court 

James Brown, Clerk. 

( Order of notice and affidavit of service.) 
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PETITION TO PAY SMALL OLAIMS. 

To THE Honorable the Justices, etc. : 

Respectfully represent (names), the receivers of The Fair- 
field Manufacturing Company, that the condition of the 
assets and property is such that it would seem that the 
debts of the company will be ultimately paid in full, and 
that the surplus will be sufficient for a dividend upon the 
preferred stock of said company; that among its creditors 
is a large class to the number of 114 whose claims do not 
amount to the sum of ten dollars each, and the aggregate 
of said claims does not exceed the sum of seven hundred 
dollars; that it will greatly aid the settlement of the es- 
tate if the receivers are authorized to pay and discharge said 
claims at once and that said action will also enure to the 
benefit of the other creditors and the preferred stockholders. 

Wherefore the receivers pray that the court will authorize 
them to pay and discharge all claims against said corpora- 
tion which do not exceed the amount of ten dollars each.^ 

November 15, 1905. (Signatures.) 

(Jurat.) 

DECREE ON PETITION TO PAY CLAIMS NOT EXCEEDING TEN 

DOLLARS EACH. 

November 15, 1905. 

Jackson, J. Upon petition of (names), receivers of The 
Fairfield Manufacturing Company, praying for authority to 
pay claims not exceeding Ten Dollars ($10.00) each in 
value, it appearing to the court that the allegations in said 
petition are true, and that it is for the best interests of all 
parties concerned that the prayer of the petition be granted, 
it is hereby ordered, adjudged, and decreed that said re- 

^ If there are only a few owners of preferred shares, they may sign a 
paper like the following: — 

Boston, Nov. 15, 1905. 

We, the undersigned owners of all the shares of the preferred stock of 
The Fairfield Manufacturing Company, hereby consent to the granting of 
the petition of the receivers for the payment of claims not exceeding ten 
dollars each. 

(Signatures with amount of shares owned set against respective names.) 
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ceivers pay out of the funds now in their hands or coming 
into their hands belonging to the said defendant company 
all claims against said company which may be proved to the 
satisfaction of said receivers not exceeding in amount the 
sum of ten dollars each, and the whole sum to be paid under 
this order by the receivers not to exceed the sum of seven 
hundred dollars, without further order of the court 

By the Court 

James Beown, Clerk. 

Other matters treated by petition, order of notice, affi- 
davit of service, decree, etc., are compromise of claims, report 
of receivers upon collection of assets and conversion into cash, 
application for allowance of receivers^ compensation and 
counsel fees, payment of dividends, report upon proof of 
claims and as to savings bank mortgage and decree thereon, 
ancillary proceedings in another jurisdiction, reference in 
that jurisdiction to and report by master, allowance of 
account, affidavit by purchaser of property and of assets in 
behalf of a committee of stockholders who have entered into 
a plan of reorganization set forth in certain circulars, and 
discharge of receivers. The original papers in the above 
case (the Pairpoint Mfg. Co.) may be found in the records 
of the clerk's office of the U. S. Circuit Court. 

In many cases of receiverships one of two courses is pur- 
sued — the winding up of the corporation (see Chap. X.) or 
its rehabilitation by the reduction of capital equivalent to 
the loss causing its insolvent condition and then the increase 
of capital to an amount equal or nearly equal to the loss. 
In the latter case the receivers may present to the court at 
the appropriate time a petition like the following: — 

application of eeceivees foe dischaege, 

A. B. and C. D., receivers of the property and effects of 
the Warren Manufacturing Company, duly appointed by 
decree of this court (date), respectfully represent that at the 
time of their appointment the assets of the corporation were 
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$765,784.09 and its debts $1,200,000.00, and that it was 
insolvent; that immediately after their appointment as 
receivers the creditors and stockholders sought to restore its 
solvency by reducing its capital stock ninety-nine (99) per 
cent, and a subscription for (number) shares at par was 
opened and has now been filled, the creditors subscribing for 
about one-half of the new stock in diminution of their claims 
and the stockholders subscribing for the other half, the effect 
of which has been to reduce the corporate debt to about 
$200,000.00, while the assets of the corporation are undimin- 
ished and the solvency of the corporation is re-established: 
that there is now no occasion for the continuance of the 
receivership, and the receivers have been requested by the 
corporation to present this petition. 

Wherefore said receivers submit herewith the account of 
their doings and pray that the same may be approved and 
for their discharge ; and that due transfer of assets by them 
to the said corporation may be authorized, and that these 
proceedings may be discontinued. 

By their solicitor, 

Q. R 

Then will follow order of notice and affidavit of publica- 
tion and of mailing copies of notice, a copy of a vote of the 
board of directors empowering three or more directors to 
approve the account of the receivers, if in their judgment 
correct, and to take all proper steps to effect the termination 
of the receivership, the receivers' account with a certificate 
of the three or more directors that they have found the same 
correct, and a decree on the discharge, etc 

The last-named may be as follows : — 

Jackson, J. This matter coming on to be heard on the 
petition of the receivers for a discharge, and proof of the 
service of this petition having been made, as appears by 
affidavit filed herewith, and V. L., counsel for the plaintiffs, 
and C. W., counsel for the defendant, consenting hereto, and 
no person appearing to object, it is now 

Ordered, adjudged, and decreed that A. B. and C. D., 
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receivers appointed heretofore, are authorized to transfer 
to said corporation the assets thereof in their hands as re- 
ceivers, and that their account of (date) is approved and 
allowed. 

On receiving said property, said corporation is required 
to assume all unfinished contracts, rights, and obligations of 
the receivers. 

And it is further ordered, adjudged, and decreed that all 
acts and doings of the receivers herein are ratified and con- 
firmed, jand that they are now discharged, and the Baxter 
Surety Company, the surety upon their bonds, is also now 
discharged. 

By the Court. 

T. S., Clerh. 
Assented to. 

V. L., attorney for plaintiff. 
C. W., attorney for defendant. 

The limits of this book will not admit of the presentation 
in full of a scheme of reorganization; so only an outline is 
given. 

The corporation being unable to meet the semi-annual 
interest on the bonds, several of the large shareholders may 
address a letter to the bondholders in general asking them to 
meet at a certain place and time. 

At this meeting an organization may be effected and a 
vote passed providing for the appointment of a committee 
to confer with the directors upon a plan of reorganization 
and to report at a meeting to be called by them when the 
plan is completed. 

In the meantime a special meeting of the directors may 
be called and a vote passed reciting the financial embarrass- 
ment of the company and providing for the appointment of a 
committee to confer with the committee of the bondholders on 
a plan of reorganization and to report at a later meeting. 

The two committees having met and formulated a plan 
of reorganization, each committee will make report, and the 
bondholders at their meeting and the directors at theirs hav- 

22 
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ing approved the same, it may be presented to all the bond- 
holders and shareholders by circular signed by the directors 
or by the bankers who are to promote the reorganization in- 
cluding the underwriting. See Chap. L 

If the old corporation is to be rehabilitated by the paying in 
of cash, the stock will be reduced a certain amount equiva- 
lent or nearly equivalent to the debt, and then will be in- 
creased a similar amount If a new corporation is to be 
created, provision will be made as to the paying in of cash 
and to the rights of bondholders and shareholders in the 
new company based on their holdings in the old. In either 
event underwriting may and probably will be resorted to. 



CHAPTER X. 
Taxation. iNsoiiVENCY. Dissolution and Eevival. 

TAXATION. 

" EvEEY corporation which is organized or created under 
the laws of this commonwealth and which is subject to the 
provisions of this act shall be subject to taxation upon all 
real estate and machinery owned by it and situated in this 
commonwealth by the city or town in which said real estate 
or machinery is situated, and every foreign corporation which 
is subject to the provisions of this act shall be subject to tax- 
ation upon all real estate, machinery and merchandise owned 
by it and situated in this commonwealth by the city or town 
in which such property is situated. The taxes authorized by 
the provisions of this section shall be assessed, collected and 
paid in accordance with the provisions of chapters twelve 
and thirteen of the Revised Laws." St. 1903, c. 437, § 71. 

The price for which stock of a corporation sold in the 
market was held not a conclusive test of the value of its real 
estate and machinery for the purpose of taxation, although 
it had no other property or debts. Chicopee v. County Com- 
missioners, 16 Gray, 88. As to naphtha lamps and fire- 
alarm lanterns of a foreign corporation used by it under a 
contract for lighting the streets of a city, and for cleaning, 
etc., street lamps, not being taxable as " personal property 
. . . leased for profit " within Rev. Laws, c. 12, § 23, cl. 2, 
see Rising Sun Co. v, Boston, 181 Mass. 211. 

Water power used with land may be taxed therewith, and 
§ 59 of Rev. Laws, c. 12, only means that in valuing the 
buildings the value of the " water power and of the machin- 
ery used in said buildings " shall be excluded. Lowell v. 
County Commissioners^ 152 Mass. 372. So also land under 
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a canal, if the corporation owns the fee ; but not, if the cor- 
poration does not own or possess the land or draw water from 
the canal, but only has the right to erect buildings over the 
canal and a strip- of land adjoining it, subject to certain 
rights of the proprietors of the canal. Same case. Movable 
copper rolls, mills, and dies used in a calico printing factory 
are not subject to taxation under Rev. Laws, c. 12, § 23. 
cl. 2, and c 14, § 38. Same case. As to machinery not 
affixed to land, see Troy Cotton Manufactory v. Fall River, 
167 Mass. 517. Where the whole plant is of jnore value if 
kept together and used for mill purposes than if the machin- 
ery is removed from the buildings, or the buildings with the 
machinery are removed from the land, each of these items 
should be valued for taxation as it is used in its connection 
with the others. Same case. Under Rev. Laws, c 12, §§ 
58, 59, the machinery of a manufacturing corporation is to 
be taxed as personalty, and must be valued separately from 
land and buildings. If the last-named are overvalued, the 
corporation is entitled to an abatement, whether the land, 
buildings, and machinery taken together are overvalued 
or not. Hamilton Mfg. Co. v, Lowell, 185 Mass. 114. A 
manufacturing corporation is not taxable for land within the 
location of a railroad used by it under license. Same case. 

Shares of a foreign corporation owned by citizens here 
were held taxable for their full value without deducting the 
value of machinery, and real estate taxed to the corporation 
at the place where it was established. Dwight v. Boston, 12 
Allen, 316. A foreign corporation, having an office and doing 
business here, cannot be taxed on money deposited by it with 
a national bank located here. Boston Investment Co. v. 
Boston, 158 Mass. 461. So as to debts due. New York 
Biscuit Co. V, Cambridge, 161 Mass. 326. It has been held 
that the place of business of a foreign corporation, where it 
has office furniture, fixtures, etc., brings it within Rev. Laws, 
c. 12, § 23, cl. 1. Boston Loan Co. v. Boston, 137 Mass. 332. 
As to sewing machines, see Singer Mfg. Co. v. County Com- 
missioners, 139 Mass. 266. 

^^ The tax commissioner shall annually ascertain from the 
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returns required by the provisions of this act, or in any 
other manner, the market value of the shares of the capital 
stock of each domestic corporation which is subject to the 
provisions of this act, and shall estimate therefrom the fair 
cash value of all of the shares constituting its capital stock 
on the preceding first day of May, which shall, for the pur- 
poses of this act, be taken as the value of its corporate fran- 
chise. From "such value there shall be deducted the value as 
found by the tax commissioner of its real estate and machin- 
ery within the commonwealth subject to local taxation and of 
securities which, if owned by a natural person resident in this 
commonwealth, would not be liable to taxation; also the 
value as found by the tax commissioner of its property situ- 
ated in another state or country and subject to taxation 
therein. From such value there shall not be deducted secur- 
ities which, if owned by a natural person resident in this 
commonwealth, would be liable to taxation. For the pur- 
poses of this section, the tax commissioner may take the value 
at which such real estate and machinery is assessed in the 
city or town where it is situated as its true value, but such 
local assessment shall not be conclusive of its value." St. 
1903, c. 437, § 72. 

It has been held that the commissioner is not precluded 
" from making the examination of the returns through the 
instrumentality of clerks employed " by him. Conunon- 
wealth V. New England Slate Co. 13 Allen, 391, 392. The 
excise is not unreasonable because the market value is com- 
puted by the price fixed in the market by sales of the shares, 
which, though actual, are speculative, and exceed the value 
of all the property of the corporation. Commonwealth v. 
Cary Improvement Co. 98 Mass. 19. " It is the aggregate 
value of the shares, which must be taken as the value of the 
franchise for taxation; and it makes no difference that, by 
reason of privileges more or less permanently attached to 
some of the shares, there is a difference in the market value. 
If this was in the form ... of preferred stock, it would 
then go in at its market value, with the common stock at its 
value, to make the aggregate." Boston & Lowell R. R. Co. 
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V. Commonwealth, 100 Mass, 399, 404. The amount of 
mortgages owned by a corporation and subject to local taxa- 
tion should be deducted. Firemen's Ins. Co. v. Common- 
wealth, 137 Mass. 80. It seems that the value of United 
States Bonds would not be deducted; but as to the rule 
under the old statute, see Manufacturers' Ins. Co. v. Loud, 
99 Mass. 146 ; Commonwealth v. New England Slate Co. 13 
Allen, 391. It has been held that the value of bonds of a 
real estate trust may be deducted. Op. Atty. Gren. (1903), 1. 
See Knight v. Boston, 159 Mass. 551. It was held in Boston 
Mfg. Co. V. Conmionwealth, 144 Mass. 598, that a petition 
cannot be maintained, under Pub. Sts. c. 13, § 64, to recover 
for an overvaluation of the shares. See Lowell v. County 
Commissioners, 146 Mass. 403, 408 ; Boston & Albany Rail- 
road Co. V, Commonwealth, 157 Mass. 68 ; Attorney Greneral 
V, Massachusetts Pipe Co. 179 Mass. 15. That the franchise 
tax is not a tax on the property of the corporation, see Tre- 
mont Mills v, Lowell, 178 Mass. 469, 471. As to the purpose 
of the section, see Firemen's Ins. Co. v. Commonwealth, 137 
Mass. 80; Commonwealth v, Hamilton Mfg. Co. 12 Allen, 
298; Boston & Sandwich Glass Co. v. Boston, 4 Met 181. 
As to revision of the findings of the tax commissioner, see 
Commonwealth v. Cary Improvement Co. 98 Mass. 19; 
Boston Mfg. Co. v. Commonwealth, 144 Mass. 598. See 
§ 84, infra, 

" The tax commissioner may require a corporation to pros- 
ecute an appeal from the valuation of its real estate or machin- 
ery by the assessors of a city or town, either to the county 
commissioners or to the superior court, whose decision shall 
be conclusive upon the question of value. Upon such appeal 
the tax commissioner may be heard, and in the superior court 
costs may be awarded as justice requires." St. 1903, c. 437, 
§73. 

" Every domestic corporation which is subject to the pro- 
visions of this act shall in each year pay to the treasurer and 
receiver general a tax upon the value of its corporate fran- 
chise, after making the deductions provided for in section 
seventy-two, at a rate to be determined by an apportionment 
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of the whole amount of money to be raised by taxation upon 
property in the commonwealth during the same year as 
returned by the assessors of the several cities and towns under 
the provisions of section ninety-three of chapter twelve of the 
Revised Laws, after deducting therefrom the amount of tax 
assessed upon polls for the preceding year, as certified to the 
secretary, upon the aggregate valuation of all cities and towns 
for the preceding year as returned under sections sixty and 
sixty-one of said chapter of the Revised Laws. But the said 
tax upon the value of the corporate franchise, after making 
the deductions provided for in section seventy-two, shall not 
exceed a tax levied at the rate aforesaid upon an amount, 
less said deductions, twenty per cent, in excess of the value, 
as found by the tax commissioner, of the real estate, machin- 
ery and merchandise, and of securities which if owned by a 
natural person resident in this commonwealth would be liable 
to taxation ; and the total amount of tax to be paid by such 
corporation in any year upon its property locally taxed in 
this commonwealth and upon the value of its corporate 
franchise shall amount to not less than one tenth of one per 
cent, of the market value of its capital stock at the time of 
said assessment as found by the tax commissioner. If the 
return from any city or town is not received prior to the 
twentieth day of August, the amount raised by taxation in 
said city or town for the preceding year, as certified to the 
secretary of the commonwealth, may be adopted for the pur- 
pose of this determination." St, 1903, c. 437, § 74. St 
1904, c. 261. 

The St. 1864, c 208, imposing a tax on corporations with 
a capital stock divided into shares was held constitutional as 
a tax upon commodities in Commonwealth v. Hamilton Mfg. 
Co. 12 Allen, 298 ; 6 Wall. 632. See Oliver v. Washington 
Mills, 11 Allen, 268. " In the St. of 1865, c. 283, the inten- 
tion of the legislature to lay the tax upon the corporate fran- 
chises appears even more obviously than in the St. of 1864.'* 
Manufacturers' Ins. Co. v. Loud, 99 Mass. 146, 147. See 
Commonwealth v, Lancaster Savings Bank, 123 Mass. 493; 
Conunonwealth v* Berkshire Ins. Co. 98 Mass. 25; Com- 
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monwealth v. Cary Improvement Co. 98 Mass. 19; Com- 
monwealth V, New England Slate Co. 13 Allen, 391; 
Commonwealth v. Lowell Gas Light Co. 12 Allen, 75. A cor- 
poration with a capital stock divided into shares cannot relieve 
itself from liability to the franchise tax imposed by Pub. Sts. 
c. 13, §§ 38-40, by omitting to do business, or by failing to file 
the certificate that its capital stock has been paid in, required 
by Pub. Sts. c. 106, § 46, before it can do business. Attorney 
General v, Massachusetts Gas Co. 179 Mass. 15. As to taxa* 
tion of unissued shares, see Boston & Albany R. R. Co. v. 
Commonwealth, 157 Mass. 68. That a corporation is nof 
liable to be taxed for cash in its treasury, see FaU River v. 
County Commissioners, 125 Mass. 567. As to taxation of 
corporations organized to build railroads in foreign countries, 
see Pratt v. Commissioners, 139 Mass. 559. See also § 74, 
supra. As to default in assessors' returns, see Commonwealth 
V. New England Slate Co. 13 Allen, 391. By St 1904, c 
442, it is provided that the tax commissioner is to be notified 
of abatement of taxes to certain corporations, and an addi- 
tional tax is to be assessed upon corporate franchise value, 
etc. 

" Every foreign corporation of the classes described in 
section fifty-eight shall, in each year, at the time of filing 
its annual certificate of condition, pay to the treasurer and 
receiver general, for the use of the conunonwealth, an excise 
tax to be assessed by the tax commissioner of one hundredth 
of one per cent, of the par value of its authorized capital stock 
as stated in its annual certificate of condition; but it may 
deduct from such tax the amount of taxes upon property paid 
by it to any city or town in the commonwealth during the 
preceding year, and the amount of such excise tax shall not 
in any one year exceed the sum of two thojisand dollars." 
St. 1903, c. 437, § 75. The tax is legal. Attorney General 
V, Bay State Mining Co. 99 Mass. 148. Liverpool Lqs. Co. 
V. Massachusetts, 10 Wall. 566. Maine v. Western Union 
Co. 73 Me. 518. Where one hundredth of one per cent, 
exceeds $2,000.00 the amount of the local tax is to be de- 
ducted from the whole amount before it is reduced to 
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$2,000.00. American Can Co. v. Commonwealth, 188 Mass. 
1. As to local taxation, see § 71, supra. 

" If the value of the real estate and machinery of a domes- 
tic corporation which is subject to local taxation within the 
commonwealth, as determined by the tax commissioner, is 
less than the value thereof as determined by the assessors of 
the city or town in which it is situated, he shall give notice 
of his determination to such corporation ; and, unless within 
one month after the date of such notice it applies to said 
assessors for an abatement, and, upon their refusal to grant 
an abatement, prosecutes an appeal under the provisions 
of section seventy-seven of chapter twelve of the Eevised 
Laws, giving notice thereof to the tax commissioner, the 
valuation of said commissioner shall be conclusive upon said 
corporatllon." St. 1903, c. 437, § 76. Lowell v. County 
Commissioners, 146 Mass. 403. Commonwealth v. Hamil- 
ton Mfg. Co. 12 Allen, 298. Firemen's Ins. Co. v. Common- 
wealth, 137 Mass. 80. 

" The tax commissioner shall, annually, as soon as may be 
after the first Monday of August, give notice to the treasurer 
of every domestic corporation which is liable to a tax under 
the provisions of section seventy-four of the amount thereof, 
that it will be due and payable to the treasurer and receiver 
general within thirty days after the date of such notice, but 
not before the first day of November ; and that, within ten 
days after the date of such notice, the corporation may apply 
for a correction of said tax and be heard thereon by the board 
of appeal authorized by the provisions of section sixty-five 
of chapter fourteen of the Eevised Laws." St. 1903, c. 437, 
§77. 

" Taxes which are assessed under the provisions of this 
act may be recovered by the treasurer and receiver general in 
an action of contract brought in the name of the common- 
wealth, or they may be collected by an information brought 
in the supreme judicial court by the attorney-general at the 
relation of the treasurer and receiver general. The court 
may issue an injunction upon such information restraining 
the further prosecution of the business of such corporation 
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until such taxes with interest and costs thereon have been 
paid." St. 1903, c 437, § 78, Oliver v. Colonial Gold Co. 
11 Allen, 283. 

" Corporations which neglect to pay the taxes assessed 
under the provisions of this act shall pay interest at the rate 
of six per cent, per annum from the time when such taxes 
were payable until such payment is made, if such payment 
is made before the commencement of proceedings for the 
recovery thereof, and twelve per cent, if made after the com- 
mencement thereof." St. 1903, c. 437, § 79. 

" The lessee of the real estate or machinery of any cor- 
poration which is liable to taxation under the provisions of 
this act shall also be liable for the payment of the tax, and 
upon such payment may, in the absence of an agreement 
to the contrary, retain it out of the rent of the property or 
recover it in an action against the lessor." St. 1903, c. 437, 
§ 80. 

" Every domestic corporation which is subject to taxation 
under the provisions of this act shall, when required, submit 
its books to the inspection of the tax commissioner and its 
treasurer and directors to examination on oath relative to all 
matters affecting the determinations which are to be made 
by said commissioner." St. 1903, c. 437, § 81. Conmion- 
wealth V. Cary Improvement Co. 98 Mass. 19. 

" Any party who is aggrieved by a decision of the tax 
commissioner upon any question arising under the pro- 
visions of sections seventy-two, seventy-four and eighty-seven 
may, within ten days after notice of his decision, apply to the 
board of appeal authorized by section sixty-five of chapter 
fourteen of the Revised Laws. Said board shall hear and 
decide the subject matter of said appeal and give notice of 
its decision to the tax commissioner and to the appellant; 
and its decision shall be final and conclusive, although pay- 
ments have been made as required by the decision appealed 
from. Any over-payment of tax determined by decision of 
said board of appeal shall be reimbursed from the treasury 
of the commonwealth." St. 1903, c. 437, § 82. 

'^ If a tax or excise of any kind remains due to or is claimed 
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by the commonwealth from any domestic corporation which 
is subject to the provisions of this act for ten days after notice 
given through the mail by the treasurer and receiver general 
to its treasurer or other financial agent that such tax or 
excise is due and unpaid, the treasurer and receiver general, 
in addition to other methods of relief, may issue his warrant, 
directed to the sheriff or his deputies of the county in which 
the principal office of the corporation is located, commanding 
the collection of such tax or excise. Such warrant may be 
substantially in the form of and served in the same manner 
as those issued by assessors of towns. It shall not run against 
the body of any person, but no property of such delinquent 
corporation shall be exempt from seizure and sale thereon. 
The officer having such warrant shall collect such tax or 
excise and interest thereon at the rate of twelve per cent, 
per annum from the time when such tax or excise became 
due, and may collect and receive for his fees the sum which 
an officer would be entitled by law to receive upon an execu- 
tion for a like amount. He shall also collect one dollar for 
the warrant which shall be paid over to the treasurer and 
receiver general," St. 1903, c. 437, § 83. 

" A corporation which is aggrieved by the exaction of such 
tax or excise, or of any portion thereof may, within six 
months after its payment, whether such payment be before 
or after the issue of the warrant mentioned in the preceding 
section, apply by petition to the supreme judicial court set- 
ting forth the amount of the tax or excise and costs thereon 
which have been paid, the general legal grounds and the 
specific grounds in fact, if any, upon which it alleges that 
such tax or excise should not have been exacted. Said peti- 
tion shall be the exclusive remedy and shall be entered and 
determined in the county of Suffolk. A copy of the petition 
shall be ser^^ed upon the treasurer and receiver general and 
upon the attorney-general, and the proceedings thereon shall 
conform as nearly as may be to proceedings in equity, and an 
abatement shall be made of such portion of the tax or excise 
as was assessed without authority of law." St. 1903, c. 437, 
§ 84. Boston Mfg. Co. v. Commonwealth, 144 Mass. 598. 
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" If the court, upon a hearing, adjudges that such tax or 
excise and the costs thereon have been illegally exacted, a 
copy of the judgment or decree shall be transmitted by the 
clerk of the court to the auditor of the commonwealth, who 
shall thereupon audit and certify the amount adjudged to 
have been illegally exacted, with interest, and with costs to 
be taxed by the clerk of the court in the same manner as 
other claims against the commonwealth, and the treasurer 
and receiver general shall pay the same without any further 
act or resolve making appropriation therefor. So much 
thereof as may have been paid from the treasury of the 
commonwealth to any city or town may be deducted from and 
set off against any sum afterward payable to such city or 
toAVTi." St 1903, c. 437, § 85. 

" No taxes shall be assessed in a city or town for state, 
county or town purposes upon the shares in the capital stock 
of domestic corporations for any year for which they pay to 
the treasurer and receiver general a tax on the value of their 
corporate franchises. Such proportion of the tax collected 
of each of said corporations as corresponds to the proportion 
of its stocks owned by persons residing in this commonwealth 
shall be distributed, credited and paid to the several cities 
and towns in which, from the returns or other evidence, it 
appears that such persons resided on the preceding first day 
of May, according to the number of shares so held in such 
cities and towns respectively. If stock is held by co-partners, 
guardians, executors, administrators or trustees, the propor- 
tion of tax corresponding to the amount of stock so held shall 
be credited and paid to the cities and towns where the stock 
would have been taxed under the provisions of clauses four, 
five, six and seven of section twenty-three and section twenty- 
seven of chapter twelve of the Revised Laws." St 1903, c 
437, § 86. . 

" The tax commissioner shall, subject to appeal to the 
board of appeal authorized by section sixty-five of chapter 
fourteen of the Revised Laws, ascertain and determine the 
amount due to each city and town under the provisions of the 
preceding section, notify the treasurer of each city and town 
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thereof, and certify the amount as finally determined to the 
treasurer and receiver general, who shall thereupon pay over 
the same." St. 1903, c. 437, § 87. 

INSOLVENCY. 

As to insolvency, it is not intended to treat at length that 
question under United States laws. However, attention is 
called to the following: — 

The " usual place of abode " is the corporation's principal 
place of business. In re California Bailroad Co. 3 Sawyer, 
240. See In re Ehnira Steel Co. 109 Fed. Eep. 456. As to 
foreign corporation, see In re Magid-Hope Silk Co. 110 Fed. 
Rep. 352; Dressel v. Lumber Co. 107 Fed. Rep. 255; In 
re Machine Co. 91 Fed. Rep. 630. 

Under the old bankrupt law it was held that a decree of a 
Massachusetts court enjoining a corporation from further 
prosecuting its business on the ground of insolvency and ap- 
pointing receivers, did not oust the jurisdiction of the district 
court to adjudge the corporation bankrupt. Re Independent 
Ins. Co. 2 Lowell, 97. See Piatt v. Archer, 9 Blatch. 359. 

A corporation cannot become a voluntary bankrupt under 
the present law, but may be adjudged an involimtary bank- 
rupt, if engaged principally in manufacturing, trading, 
printing, publishing, mining, or mercantile pursuits. Act of 
1898, Chap. Ill, Sec. 4 a, b. As to meaning of these words, 
see Brandenburg on Bankruptcy (3d ed.), §§ 115-120. 

At a meeting of a corporation at which all the stockholders 
were present it was voted without dissent " that E. B. R. be 
authorized in behalf of the Baker-Ri(ietson Company to 
appear on behalf of said Company in the U. S. court iti 
Boston in the event of an involuntary petition in bankruptcy 
being filed against said Company, and on behalf of the Com- 
pany to admit in writing its inability to pay its debts, and its 
willingness to be adjudged a bankrupt on that ground." The 
Court said : " It was further shown that, after the petition 
was filed, Mr. R., on behalf of the corporation, did admit 
in writing the corporation's inability to pay its debts, and 
its willingness to be adjudged a bankrupt on that ground. 
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The vote of the corporation was not an act of bankruptcy, 
within the meaning of the statute, because it was not in 
itself a written admission, but merely authorized one of its 
officers to make that admission if a petition in bankruptcy 
was filed. This is not such an unqualified admission as is 
required by the statute. The paper signed by Mr. R. does 
not support the allegations of the petition. Even if the 
petition be again amended so as to include this paper, it 
is hard to see how an admission, made after the petition 
has been filed, constitutes an act of bankruptcy of which 
the petitioner can avail himself." In re Baker-Ricketson 
Co. 97 Fed. Rep. 489, 490. 

" The bankruptcy of a corporation shall not release its 
officers, directors, or stockholders, as such, from any liability 
under the laws of a State or Territory or of the United 
States." 32 XJ. S. Sts. at Large, 797. As to stock sub- 
scriber's liability to calls on the bankruptcy of a corporation, 
see Carey r. Mayer, 79 Fed. Rep. 926. As to stockholders' 
liability generally, see Brandenburg on Bankruptcy (3d ed.), 
§ 1216. As to discharge of corporation, as to director's 
liability, see Brandenburg on Bankruptcy (3d ed.), § 417. 

A corporation is entitled to a discharge. Act of 1898, 
Chap. Ill, Sec. 14. In re Marshall Paper Co. 102 Fed. 
Rep. 872. 

As to the liability of the stockholders of a corporation 
for its debts being provable in bankruptcy, see In re Rouse, 
1 A. B. R. 393. 

DISSOLUTION. 

As to dissolution, it has been held that the directors of 
a manufacturing corporation, ae the best means of continu- 
ing the business, and pursuant to the votes of a majority 
of the stockholders, though against the protest of a minority, 
may sell the whole property of the corporation to a new 
corporation, taking payment in shares of the new corpora- 
tion, to be distributed among thdse of the old stockholders 
who are willing to take them. Treadwell v. Salisbury Co. 
7 Gray, 393. See Boston & Maine Railroad v. Graham, 179 
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Mass. 62, 68 ; Evans v. Boston Heating Co. 157 Mass. 37, 
39; Pond v. Framingham Bailroad, 130 Mass. 194; Howe 
t\ Boston Carpet Co. 16 Gray, 493. 

" The new stock is taken in lieu of money to be distrib- 
uted among those stockholders who are willing to receive it, 
or to be converted into money by those who do not desire 
to retain it." Treadwell v. Salisbury Co., supray p. 406. 
But see Black v. Delaware Canal Co. 22 N. J. Eq. 130, 415 ; 
24 K J. Eq. 455 ; Sewell v. East Cape Co. 50 N. J. Eq. 717. 

" The only modes of dissolving a corporation known to 
the common law, were by the death of all its members ; by 
act of the legislature; by a surrender of the charter, ac- 
cepted by the government ; or by forfeiture of the franchise, 
which could only take eflfect upon a judgment of a compe- 
tent tribunal on a proceeding in behalf of the State; and 
neither a court of law nor a court of equity had jurisdiction 
to decree a forfeiture of the charter or dissolution of the 
corporation at the suit of an individual." Folger v, Colum- 
bian Ins. Co. 99 Mass. 267, 274. See Boston Glass Manuf. 
Co. V. Langdon, 24 Pick. 49, 52, 53; Heard v. Talbot, 7 
Gray, 113, 119 ; Kevere v. Boston Copper Co. 15 Pick. 351 ; 
Stone V. Framingham, 109 Mass. 303, 305; Briggs v. Cape 
Cod Ship Canal, 137 Mass. 71, 72. As to a corporation not 
being dissolved by death of original members, see McGinty 
V. Athol Reservoir Co. 155 Mass. 183, 186, 187. 

Neither the purchase by two of all the shares, nor the 
fact that the corporation has been without oflBcers and has 
done no corporate act for two years, will dissolve it. Russell 
t;. M^Lellan, 14 Pick. 63. See Knowlton v. Ackley, 8 Cush. 
93, 95 ; Cook v. Kent, 105 Mass. 246, 252, 254. See Eng- 
land 17. Dearborn, 141 Mass. 590 ; Bi-Spool Co. v. Acme Co. 
153 Mass. 404, 408. The purchase of all the shares by 
even one person does not affect the corporate existence. 
Newton Manuf. Co. v. White, 42 Ga. 148. 

Failure to elect officers does not dissolve a corporation. 
Knowlton v. Ackley, 8 Cusk 93. Revere v. Boston Copper 
Co. 15 Pick. 351. 

Section 4 of St. 1903, c. 437, provides that a corporation 
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shall be dissolved or "have its affairs wound up in the 
manner hereinafter provided." Section 8 (f) of the same 
act provides that the agreement of association shall state 
" any other provisions not inconsistent with law " for the 
volimtary dissolution of a corporation. In Hunt t;. Ameri- 
can Grocery Co. 81 Fed. Rep. 532, it was held that as the 
New Jersey statutes fully provided for winding up the cor- 
poration another method would be enjoined. The statement 
in Section 8 (f) of St 1903, c 437, is not satisfactory. 
Perhaps some provision might be inserted in the agreement 
of association similar to the New Jersey statutory provision. 
See Dill on Corps. (4th ed.) 61, 64, However, the matter 
is fully covered by the following sections of St 1903, c 437. 
Section 40 provides that " Every corporation may, at a meet- 
ing duly called for the purpose, by the vote of a majority 
of all its stock, or, if two or more classes of stock have been 
issued, of a majority of each class outstanding and entitled 
to vote, authorize . . . proceedings for its dissolution under 
the provisions of section fifty-one." 

Section 61 is as follows : — 

" A corporation which desires to close its affairs may, 
unless otherwise provided in the agreement of association, 
by the vote of a majority of all its stocks, or, if two or more 
classes of stock have been issued, of a majority of each 
class outstanding and entitled to vote, authorize a peti- 
tion for its dissolution to be filed in the supreme judicial 
court or in the superior court setting forth in substance 
the grounds of the application; and the court, after notice 
to parties interested and a hearing, may decree a dissolu- 
tion of the corporation. A corporation so dissolved shall 
be held to be extinct in all respects as if its corporate exist- 
ence had expired by the limitation of its charter.'^ See the 
following cases on the statutes which preceded St. 1903, c 
437, § 51 : Pratt v. Jewett, 9 Gray, 34 ; Re Franklin Tele- 
graph Co. 119 Mass. 447; Re New South Meeting House, 
13 Allen, 497, 513 ; Hale v. Cheshire R. R. Co. 161 Mass. 
443. See also Brownell v. Old Colony Railroad Co. 164 
Mass. 29; McFadden v. Murphy, 149 Mass. 341. 
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All business coTporationSy general and special, are appar- 
ently subject to dissolution as above provided. The follow- 
ing old decisions relate to corporations with special charters. 
Russell V. M'Lellan, 14 Pick. 63. Kevere v. Boston Copper 
Co. 15 Pick. 351. Boston Glass Mfg.. Co. v. Langdon, 24 
Pick. 49. Knowlton v. Ackley, 8 Cush. 93. "A corporation 
can be judicially determined to have ceased to exist only 
in a suit to which the Commonwealth is a party." Briggs v. 
Cape Cod Ship Canal Co. 137 Mass. 71, 72. 

For the dissolution of many corporations by one act, but 
so as not to affect suits pending or suits upon choses in 
action arising out of contracts sold or assigned by any cor- 
poration so dissolved, see Sts. 1872, c 354; 1873, c. 327. 
See also Chamberlin v. Huguenot Co. 118 Mass. 532, 537; 
New Bedford Railroad v. Old Colony Railroad, 120 Mass. 
397. For an act confirming a deed from one corporation 
to ai^other, and dissolving the former, see St. 1884, c 30. 

The foUowing forms indicate the method of procedure 
imder St 1903, c. 437, § 51 : — 

Commonwealth of Massaohttsetts. 
Suffolk, ss. In Equity. 

STJPEEME JUDICIAL OOTJET. 

Petition for Dissolution of the Spring Buhher Company. 

Respectfully represents the Spring Rubber Company, that 
it is a corporation duly organized in November, 1902, in this 
Commonwealth, under the general laws, for the purpose of 
manufacturing rubber goods and rubber articles of every 
description; that its capital stock is fixed at $10,000.00, 
divided into 100 shares of the par value of $100.00 each; 
that it is located in Boston, in this Commonwealth; that 
it has paid all debts and has no liabilities; that it has no 
assets; that it has ceased to do business; that it desires 
to close its affairs; that at a special meeting of the stock- 
holders duly called and held on Tuesday, the 29th day of 
!November, 1904, at which all of the capital stock was repre- 
sented and voted, it was voted by all of the capital stock 

28 
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of 100 shares to dissolve the corporation and to address a 
petition to your Honorable Court for that purpose, and ta 
empower and direct the Board of Directors to do all acta 
needful to dissolve the corporation; a copy of said vote 
being hereto annexed. 

Wherefore your petitioners pray that this Honorable 
Court appoint a time and place for a hearing to be had 
on this application, and direct such notice to be given as 
your honors shall see fit and decree the dissolution of the 
Spring Eubber Company, and for such other and further 
relief as to your honors may seem meet 

Spring Eubbeb Company, 

By its Board of Directors. 

(Signatures of all directors.) 

Boston, December 3, 1904. 

Copy of Stockholders' Vote, 

Voted at a Special Meeting of the stockholders of the 
Spring Eubber Company, duly called and held on Tuesday/ 
the 29th day of November, 1904, the vote of a majority of 
all stock and, in fact, of the entire capital stock of 100 
shares being present and voting thereon, and in favor, thereof,^ 
that steps be taken according to law to dissolve the corpora- 
tion, and to that end and purpose the Board of Directors 
be, and they are hereby, authorized and empowered to ad- 
dress a petition to the Supreme Judicial Court, and to do 
all other acts necessary in the premises. 

Order of Notice. 

COMMONWEALTH OF MASSACHUSETTS. 

Suffolk, ss. Supreme Judicial Court. 

On the foregoing petition it is ordered that the petitioner 
give notice to all persons interested to appear before the 
Justices of this Court at a term to be holden at Boston 
within and for said County of Suffolk, on the first Monday 
of February, next, by publishing an attested copy of said 
petition and of this order thereon, once a week, three weeks 
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successively, in the Boston Daily Advertiser, a newspaper 
printed in said Boston, the last publication to be thirty days, 
at least, before said first Monday of February next, that 
they may then and there show cause why the prayer of said 
petition should not be granted. 

By the Court. 

A. B., Clerk. 
December 5, 1904. 

(Heading omitted.) 
Affidavit of Notice. 

I, C. D., certify that I have given notice to all persons 
interested in the. petition in the above entitled cause as in 
the order on said petition directed by publishing in behalf 
of the petitioner an attested copy of said petition and order 
in the Boston Daily Advertiser, a newspaper printed in said 
Boston, on December 6th, 13th, and 20th, a. d. 1904, and 
that the following ig a true copy of said publication. (Annex 
the newspaper cutting containing the petition and the order 
of notice.) 

Boston, January 15th. C. D. 

(C. D.'s jurat that the above affidavit by him subscribed 
is true.) 

The practice is also to annex the copy of the petition and 
order of Court which was sent to the newspaper and returned. 

The counsel for the petitioner now appears before a 
Justice of the Supreme' Judicial Court (or Superior Court if 
the petition is filed therein) ; and, having read the petition 
and shown that the order of notice has been duly published, 
puts the clerk of the corporation on the stand and has him 
read from his record book the vote of November 29th, 1904, 
He then has an officer of the corporation, generally the 
treasurer or the clerk (if he has the requisite knowledge), 
testify that all the debts of the corporation have been paid 
and that there are no claims against it. He then presents 
the two following certificates previously obtained from the 
tax commissioner and the' attorney general. These close 
the proceedings* _ 
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Commonwealth of Massachusetts. 

TAX gommissioneb's dspaetment. 

Certificate as to Taxes. 

Boston, February Ist, 1905. 
To whom it may concern : — 

I certify that the Spring Rubber Company is a corpora- 
tion organized under the laws of this Commonwealth; that 
it is not indebted to the Commonwealth for taxes, and I 
know of no objection to its dissolution. 

E. F.y Tax Commissioner. 

SupiiEME Judicial Coubt. 
Suffolk, ss. 

THE SPRING BUBBEB CO. 

Petitioner for Dissolution. Waiver of right to he heard hy 

the Attorney General. 

I acknowledge due notice of the above entitled petition, 
and upon the filing in court of the certificate of the tax 
commissioner that said corporation is not indebted to the 
Commonwealth, I waive any right to be further heard 
thereon. 

Q. H., Attorney General. 

Boston, February 2, 1905. 

Section 52 of 1903, c. 437, is as follows: — 
" Every corporation whose charter expires by its own 
limitation or is annulled by forfeiture or otherwise, or whose 
corporate existence for other purposes is terminated in any 
other manner, shall nevertheless be continued as a body cor- 
porate for three years after the time when it would have 
been so dissolved, for the purpose of prosecuting and defend- 
ing suits by or against it and of enabling it gradually to settle 
and close its affairs, to dispose of and convey its property 
and to divide its capital stock, but not for the purpose of 
continuing the business for which it was established." 
This statute is constitutional. Foster v. Essex Bank, 16 
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Mass. 245. And after the three years, no receivers under 
§ 53 having been appointed, a judgment recovered against the 
corporation is void. Thornton v. Marginal Freight Railway 
Co. 123 Mass. 32. See Bigelow v. Union Freight Railroad 
Co. 137 Mass. 478. As to consolidation of two railroads 
under a special act and as to the rights of common and pre- 
ferred stockholders, see Hale v. Cheshire Railroad, 161 Mass. 
443. Dissolution " does not impair the obligation of contracts 
made by the corporation with other parties during its exist- 
ence, or prevent its creditors or stockholders from asserting 
their rights against its property in a court of chancery, in 
accordance with the reasonable regulations of the Legislature, 
or with the general principles and practice in equity." 
Thornton v. Marginal Freight Railway Co. 123 Mass. 32, 
34. 

" All corporations . . . whose charters expire, shall con- 
tinue, with limited powers, for three years, for certain pur- 
poses, one of which is the prosecuting and defending suits 
by and against them. They must of course exercise all the 
functions necessarily incident to this limited and restricted 
action, including the holding of meetings, passing votes, elect- 
ing directors and other agents." Commonwealth v. Common- 
wealth Bank, 22 Pick. 176, 180. See Folger v. Chase, 18 
Pick. 63. 

" If the charter of a corporation expires or is annulled, 
or if the corporation is dissolved, or if a judgment has been 
recovered against it, and it has neglected, for thirty days 
after demand made on execution, to pay the amount due, with 
the officer's fees, or to exhibit to the officer real or per- 
sonal property belonging to it and subject to be taken on 
execution, sufficient to satisfy the same, and the execution 
has been returned unsatisfied, the supreme judicial court or 
the superior court shall have jurisdiction in equity upon 
application of a creditor or stockholder to appoint one or moro 
receivers to take charge of its estate and effects and to collect 
the debts and property due and belonging to it; with power 
to prosecute and defend suits in its name or otherwise, to 
appoint agents under them and to do all other acts which 
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might be done by such corporation, if in being, which may 
be necessary for the final settlement of its unfinished busi- 
ness. The powers of such receivers and the existence of the 
corporation may be continued as long as the court finds neces- 
sary for said purposes." St. 1903, c. 437, § 63. St 1905, c. 
166. This last statute also applies to Rev. Laws^ c. 109, § 64. 

The corporation not having been dissolved, a receiver can- 
not be appointed under this section. Falmouth Bank v. 
Cape Cod Ship Canal Co. 166 Mass. 650, 668. 

" The receivers shall pay all debts due from the corpora- 
tion if the f imds in their hands are sufficient therefor ; and 
if they are not, they shall distribute them ratably among the 
creditors who prove their debts in the manner directed by 
any decree of the court for that purpose. If there is a balance 
remaining after the payment of the debts, the receivers shall 
distribute and pay it to those who are justly entitled thereto 
as having been stockholders of the corporation, or their legal 
representatives." St. 1903, c. 437, § 64. 

In Sohier v. Lamb, 134 Mass. 276, 279, it was stated that 
" it is unnecessary to consider whether a general creditor of 
a dissolved corporation, who has not proved his claim within 
the time fixed by the order of the court, can, after the ' bal- 
ance remaining * has been distributed by the receivers among 
the stockholders, have any remedy against the stockholders." 
See Stockholders of Cochituate Bank v. Colt, 1 Gray, 382, 
387. 

This process of appointing receivers does not appear to be 
much resorted to. For the other method, see Chap. IX. 

Upon winding up, transfers of stock must cease, although a 
certificate previously sold and transferred upon the books may 
be signed by the treasurer after dissolution, the duty being 
a ministerial one. Sowall v. Chamberlain, 16 Gray, 681. 

It is always advisable, on winding up, to indorse the pay- 
ment of successive dividends upon the certificates of stock. 
Such dividends are often declared both as principal and 
interest; but, if made as cash dividends only, they are 
capital and not income as to those entitled to successive rights. 
Gifford V. Thompson, 115 Mass. 478. 
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For a case where it was held that directors acting in good 
faith were not liable, although they divided the assets so as 
to deprive a creditor of his debt, see Lyman v. Bonney, 118 
Mass. 222. 

The advertisement of the payment of a dividend to share- 
holders may be as follows : — 

Thb Woodbane Manufaotueing CoMPAinr. 

A final dividend of Two and ^ Dollars per share upon 
the stock of this company will be paid on November 4, 1905, 
to shareholders of record at the close of business, 12 o'clock 
noon, November 1, 1905, when transfer books will be closed 
and the stock will thereafter not be transferable. 

Stockholders entitled thereto may obtain their dividend 
checks upon the surrender of their certificates properly in- 
dorsed in blank, in person or by mail, and the cancellation 
of the same, at the oflSce of the company, 1902 Ludlow St., 
Boston. 



A. B.I Receivers Woodbane 
. D.J 



C. D.J Mfg. Co. 
Boston, October 28, 1905. 

" If a corporation is dissolved or annulled the clerk of the 
court in which the decree therefor has been entered shall 
forthwith make return thereof to the secretary of the com- 
monwealth, giving the name of the corporation dissolved or 
annulled, and the date upon which such decree was entered." 
St. 1903, c. 437, § 55. . 

REVIVAL. 

The cases of revival of corporations are chiefly for the 
purpose of making transfers and conveyances. See Sts. 
1870, c. 15; 1871, cc. 64, 118; 1875, c. 157. For an act 
to revive an act to incorporate the Newton Mills, and to con- 
firm the doings of said corporation, see St. 1883. c 8. 



CHAPTER XL 
!F££s. Bepeal. 

FEES. 

The organization and filing fees required by St. 1903, c. 
437, are as follows : — 

" The fee for filing and recording the articles of organiza- 
tion required by section eleven, including the issuing by the 
secretary of the commonwealth of the certificate of incor- 
poration, shall be one fortieth of one per cent, of the total 
amount of the authorized capital stock as fixed by the articles 
of organization; but not in any case less than ten dollars." 
§88. ' ^ 

" The fee for filing and recording the certificate required 
by section forty-two providing for an increase of capital stock 
shall be one fortieth of one per cent, of the amount by which 
the capital is increased." § 89. 

" The fees for filing all other certificates, statements or 
reports required by law shall be five dollars for each certifi- 
cate, statement or report, but no fee shall be paid for filing 
the annual tax return required by section forty-eight. 

^^ Fees for official copies of any of the records referred to 
in this act shall be at the rates now fixed by chapter two 
hundred and four of the Revised Laws for copies of similar 
records furnished by the secretary of the commonwealth." 
§ 90. 

" Every foreign corporation which is subject to the pro- 
visions of this act shall pay to the officers hereinafter desig- 
nated the following fees: for filing a copy of its charter, 
by-laws and the certificate required by section sixty, twenty- 
five dollars to the treasurer and receiver general. 

*^ For filing all other certificates and statements, including 
the annual certificate of condition required by section sixty- 
six, five dollars to the secretary of the commonwealth." § 91. 
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REPEAL. 

" Sections forty-nine, fifty, fifty-one, fifty-two, and sixty- 
nine of chapter fourteen of the Revised Laws are hereby 
repealed. Sections thirty-seven, thirty-eight, thirty-nine, 
forty, forty-two, fifty-four, fifty-five, fifty-six, fifty-seven, 
fifty-eight, fifty-nine, sixty, sixty-one, sixty-two, sixty-three, 
sixty-six, sixty-seven and sixty-eight of chapter fourteen, and 
chapters one hundred and nine, one hundred and ten and one 
hundred and twenty-six except section eight of the Revised 
Laws, and chapter four hundred and forty-one of the acts of 
the year nineteen hundred and two and all other acts and 
parts of acts inconsistent herewith, so far as they apply to 
corporations which are subject to the provisions of this act, 
are hereby repealed." St. 1903, c. 437, § 95. " Whenever 
a statute is passed which embraces all the provisions of pre- 
vious statutes on the same subject, the new statute operates 
as a repeal of all antecedent enactments." Commonwealth 
V. Kelliher, 12 Allen, 480, 481. But see United Hebrew 
Asso. V. Benshimol, 130 Mass. 325, which says at p. 327, " It 
is a familiar rule of construction, that when statutes are 
repealed by acts which substantially retain the provisions of 
the old laws, the latter are held not to have been destroyied 
or interrupted in their binding force." 

Section 8 of c. 126 of the Revised Laws is expressly 
excepted from the repealing clause of St. 1903, c. 437, § 95.- 
This section 8 of c. 126 pertains to the names of foreign 
corporations, which carry on a banking, mortgage, loan and 
investment or trust business. See International Trust Co. 
V. International Loan & Trust Co. 153 Mass. 271. 

" The provisions of this act so far as they are the same as 
those of existing statutes shall be construed as a continuation 
thereof, and not as new enactments, and a reference in a 
statute which has not been repealed to provisions of law which 
have been revised and re-enacted herein shall be construed 
as applying to such provisions as so incorporated in this act. 
The repeal of a law by this act shall not affect any act done, 
ratified or confirmed, or any right accrued or established, or 
any action, suit or proceeding commenced under any of the 
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laws repealed before the repeal took effect, but the proceed- 
ings in such case shall, when necessary, conform to the provi- 
sions of this act." St. 1903, c. 437, § 96. 

" This act shall take effect on the first day of August in 
the year nineteen hundred and three." St. 1903, c. 437, 
§97. 

The St. 1903, c 437, was approved June 17, 1903. 
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ABATEMENT, 

creditors' bill, death or non-joinder, 291. 
oversubscriptions, 23. 
tax, in case of local, 345. 

appeal to county commissioner*, 845. 
.illegal excess of invalid tax, 347. 
to certain corporations and additional assessment upon franchise, 344. 

ACCEPTANCE, 

of charter, 57. 
office, 138, 170. 
resignation, 174. 
salaries voted, 146. 
subscriptions, 95, 96, 110, 111. 

ACKNOWLEDGMENT, of deeds, etc., 235, 236. > 

ACTIONS, 

admission of corporate capacity, 13. 
attachments, 4, 5. 

by and against corporations, 4, 5, 13. 
by-laws as to bringing, 140, 143. 
directors against, for false statements, 68. 

illegal issue of stock, 179. 
commencement of action by, 149. 
instalments for stock, to collect, 180. 
lessee by, to recover taxes, 346. 
minority stockholder, to recover award, 218, 219. 
penalties, to recover, 278. 
receivers by, 314, 315, 318. 
stockholder, defence of action by, 291. 

actions by, 155. 
subscriptions for stock, 14-18, 202. 
writ, form of, etc., 4. 
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ADDRESS, 

incorporator of, in agreement of association, 
officers of, in articles of organization, 68. 

foreign corporation, 3. 
report of condition to state, 275. 
stockholders of, 123. 

tax retorn to state, 277. 

ADJOURNMENT, of meetings, 140, 166, 169. 

ADMINISTRATOR. (See Executor.) 

AFTER-ACQUIRED PROPERTY, in case of issuing bonds, 239 e( seq. 

AGENTS, (See Evidenck.) 

acts of, responsibility for, 155, 156. 

appointment of by by-law, 119, 159. 

authority to act, 118, 120, 126, 147, 157, 158, 227 et seq. 

corporation may appoint, 118. 

notes, authority of to sign, 151. 

powers of in general, 154 et seq,y 157, 158. 

ratification of acts of, 159, 160. 

refusal to exhibit books, 103. 

subscriptions by, 15. 

vacancies, filling of, 119, 159. 

AGREEMENT OF ASSOCIATION, 

changes in, 216 et seq, 

contents of, 58. 

notice to be taken of, 119. 

record of, 102. 

under former law, 57. 

voting rights, etc., 59, 60, 94, 217. 

ALPHABETICAL LIST, of stockholders, 160. 

ALTERATION. (See Amendments.) 

AMENDMENTS, 

after organization, 216, et seq. 
by-laws as to, 143. 
charters, subject to, 12. 

existing remedies not impaired by, 12. 
so as to obligation of contracts, 12. 
division of directors into classes by, 96, 97, 119. 

ANNUAL MEETING, (5e<? Meetings.) 
change of date of, 8, 88. 
publication of notice of, 164, 165. 
provisions as to, 162 et seq. 

APPEAL, 

board of, duties of, etc., 345, 346, 348. 
county commissioners to, 845. 

APPRAISERS, award of, to dissenting stockholders, 218. 
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AQUEDUCT COMPANY, business corporation law inapplicable to, 
11, 12. 

ARBITRATION, by-laws as to, 140. 

ARTICLES OF AMENDMENT, 
after organization, 216 et $eq. 
changes in agreement of association, 216 et seq. 
copies of for inspection, 102, 103. 
division of directors into classes, 119. 
preparation and filing, 217. 

ARTICLES OF ORGANIZATION, 
amendments of, 216 et $eq, 
classes of directors, 96, 97, 119. 
contents of, 67 et seq,, 112. 
false statements, liability of directors, 68. 
fees for filing, 67. 
records of, keeping, etc., 102, 103. 
voting rights, etc., 94, 217. 

ASSAULT AND .BATTERY, liabiUt^ for, 156. 

ASSESSMENTS, 

after transfer, 201. 

by-laws as to, 140, 141, 179, 181. 

foreign corporations, 10. 

subscriptions, 16, 17, 18, 178 et seq., 185 et seq., 196, 221. 

ASSETS, 

in case of foreign corporations, 6. 

incorporating a partnership, 96. 

leases or exchanges, 217, 218. 

reduction of stock, 225. 

tax return, 277. 
remedy of minority stockholder,* 218, 219. 

ASSIGNEE, 

of non-negotiable instrument, 158. 
voting by, 134. 

ASSIGNMENT, of subscription, 22, 23. 

ASSISTANT TREASURER, 
appointment, 80. 
bond of, 90. 
duties, 80. 
salary, 93. 

ATTACHMENT, 

foreign, to reach and apply, 4, 5. 
foreign corporations, 4. 
shares of stockholders, 208, 211. 
transfer of stock, 208 et seq. 
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ATTORNEY, 

commissioner of corporations appointed as, 2-4. 
refusal when, 4. 
corporation of, 95, 109, 110, 187, 188. 
ATTORNEY GENERAL, 

pablic service corporations, dissolution of, 6. 
report of commissoner of corporations to, 12. 
tax, service on, 347. 
AUCTION, 

sale of stock for unpaid instalments, 180. 
rights of subscription, 179. 

AUDITOR, 

annual appointment by committee of stockholders, 169, 172, 173, 276, 

277. 
foreign corporations, 6. 
oath of, 277. 
statement, filing of, 277. 

B. 

BANK, (kS^c Cashier.) 

acts ultra vires, 281-284. 

business corporation law inapplicable to, 11, 12. 

by-laws of, 120, 147. 

exemption from taxation of deposits of foreign corporation, 340. 

opening account in, 89, 105. 

part of as promoter, 24 et seq. 

BANKRUPTCY, 

as affecting stockholders' and directors' liability, 287, 290, 350. 

by reduction of capital, 218. 

procedure under U. S. laws, 349, 350. 
BEQUEST, corporation to, 129, 192. 
BILL IN EQUITY. {See Equity Jurisdiction.) 
BONDS, 

conversion of into stock, 222, 237. 

costs for, by stockholders defending action, 291. 

covering after-acquired property, 239 et seq. 

deduction in taxation, 342. 

interest on, 237. 

issued by foreign corporations, 10. 

issuing of by mortgage of plant, etc., 236-274. 

lost certificate, in case of, 116.' 

mortgage issuing, to run to corporation, 238. 

official, 89 et seq, 

payable to owner or holder by name, 237, 288. 

recording of mortgage, 239. 
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BONDS, — continued. 

redemption of iu numerical order, 238. 

registered, issue of, 238. 

taxation of, 237. 

treasurer, to give, 89 et seq,, 105, 118, 143. 

BOOKS, 

evidence, 154. 

false entries, 194. 

submission to tax commissioner, 346. 

BORROWING MONEY, power as to, 14. 

BUSINESS, 

change of, 217. 

articles of amendment, 217, 218. 

remedy of minority stockholder, 218, 219. 

current, votes as to, 187, 188. 

kinds of authorized, 57. 

taxation, 340. 

BUSINESS CORPORATION LA W, general provisions relating thereto, 
11-14. 

BY-LAWS, 

adoption of, 67. 
agents, appointment of, 118. 
amendment of, 69, 70, 143. 

annual meeting of stockholders, provision as to, 123. 

change in, 8, 88. 

assessments as to, 140, 141, 179, 181. 

bank of, 147. 

bond of treasurer as to, 143. 

closing transfer books, 134, 214. 

corporation as stockholder, 129 et seq, 

expulsion of members, 138. 

executive committee, provision as to, 70, 119. 

foreign corporation, 3. 

lost certificate as to, 70, 116, 117. 

notice of, 119 etseq, 

officers, method of choosing, 67, 69. 

power to make, 14, 69, 119. 

recording, keeping of, etc., 102, 103. 

removal of officers, 139. 

repeal of, 69, 70, 143. 

subject matter of, 69, 119 et seq. 

transfer of stock, restrictions as to, 141-143. 

valid, 121, 134, 141-145. 

void, 121, 140, 141. 
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CALENDAR, CORPORATE, keeping of, 162-164. 

CANAL COMPANY, business corporation law inapplicable to, 11, 12. 

CANALS, corporation organized for opening, 233. 

CAPITAL STOCK. (See Dividends ; Stock Dividends.) 
additional stock, method of issuing, 178. 
amount of, agreement of association to state, 59 

maximum, 13, 59. 
classes of, 71, 94. 

change of, 216 et seq. 
fraudulent issue of, 194. 
gift of, as inducement to subscribe, 15. 
increase, authorization of, 216-226. 

where corporation owns its own stock, 133. 

foreign corporations, 6. 
instalments, payment by, 16, 67, 17S-186. 
form of certificate, 178, 181. 
transfer forbidden, if overdue, 209. 
issue of, for cash, property, services, or expenses, 18, 178. 
minimum limit of, 59. 
par value of shares, minimum limit of, 59. 

change of, 216 et seq. 
payment iu full or by instalments, 67. 
reduction of, 216-226. 

foreign corporations, 6. 

stockholders' liability for, unlawful, 286. 

where corporation owns its own stock, 133. 
registration, duties of corporation as to, 201-212. 
subscriptions to, 14-23. 

acceptance of , 95, 96, 110, 111. 

action to enforce, 15 et seq.j 202. 
by subscribers, 17-19. 

by-laws as to, 70. 

consideration for promise, 15-17. 

payment of in cash, enforcement of, 18, 19, 22. 

procedure on non-payment, 17. 

right to reject, 23. 

sale of rights for non-payment, 179. 

unpaid prevent voting, 135. 

when agreement not binding, 17. 

when not defeated, 17. 
transfer of, by delivery of certificate, 209. 
CASH, (See Money.) 

deposits of foreign corporation, not taxable, 340. 
issuing of stock for, 18, 22, 67, 178-186, 215, 288. 



INDEX. 869 

CASH, — continued. 

increase of stock, 221, 222. 

subscriptions, 18. 

taxation of, in corporate treasury, 344. 

CASHIER, 

authority of, 152, 154, 157. 
voting by, 184. 

CEMETERY COMPANY, business corporation law Inapplicable to, 11, 
12. 

CERTIFICATE BOOK. {See Stock Certificate Book.) 

CERTIFICATE OF INCORPORATION, 

certified copy, evidence of corporate existence, 58, 69. 

fees for filing, 68, 360. 

foreign corporation, 3. 

form of, 68, 60. 

great seal affixed to, 69. 

secretary of state to sign, 69. 

CERTIFICATE OF STOCK, 
bona fide purchaser of, 158. 
by-law as to new, 70, 116, 117. 
conclusive as to name of voter, 126. 
fictitiously paid up stock, 192. 
form of, 94, 178, 181. 

payment by instalments, 178, 181. 
lost certificate, 116-118. 
overissued stock, 193-196. 
pledgee, when entitled to, 207, 208. 
purchaser of, on execution, 211. 
registration, duties of corporations as to, 201-212. 
right of stockholder as to, 201. 
"rights,'' in case of, 222-225. 
title, delivery with written transfer, 209. 
transfer of, as against attaching creditor, 209. 

without certificate, 202. 
witnessing of, 140. 

CHARTER, 

acceptance of, 57. 

amendment, etc., 12. 

certificate of incorporation to have effect of, 69. 

first meeting of incorporators under, 56. 

foreign corporation, 3, 4. 

franchise, how held before organization, 56. 

notice of, by stranger, 119. 

organization under, 56. 

proof of, 13. 

24 
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CLASSES, 

of directors, 96, 97, 119. 
of stock, 71, 94. 

changes of, 216, 217. 

CLERK, 

authorized officer of oorporatioD, 118. 

authority of, 120. 

choice of at first meeting, 66, 67. 

duties of in case of lost certificate, 16, 116. 

. at meetings, 162, 167. 
election of by ballot, 118. 
holding over, 87, 88, 119, 138. 
notice of meetings, to give, 123. 

adjournments, 140. 
oath of, 118, 121. 

required to be resident of state, 118, 119. 
resignation of, 174. 
salary of, 93. 

special meetings, duties as to calling, 123, 220. 
stockholders and officers, to furnish lists of, 289. 
temporary clerk, choice, etc., 67. 

CLOSE CORPORATIONS, by-law as to, 141, 143. 

CLOSING BOOKS, 

before elections, 134, 165. 

dividend days, 134, 177, 214. 

COLLATERAL SECURITY, 
loan to corporation, 158. 
transfer of stock as, 207, 208. 

purpose of statute, 207, 208. 
tax return as to, 277. 

COMMISSIONER OF CORPORATIONS, 

absence or vacancy, duties of first clerk as to, 13. 

additional stock, approval of certificate, 178. 

articles of amendment, approval and indorsement, 217. 

organization, 68, 69, 87. 
attorney in case of foreign corporations, 3. 

refusal to accept appointment as, 4. 
attorney general, report of delinquencies to, 12. 
auditor's appointment, etc., filing of, 276, 277. 
certificate of change of annual meeting, to be filed with, 8, 88. 
duties of in general, 12. 
not to act for foreign corporations, when, 4. 
papers of foreign corporations to be filed with, 3. 
report of condition, approval, etc., of returns, 12, 276. 
reports, duties as to, 12. 
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COMMISSIONER OF CORPORATTONS,-c(mrtnti€</. 
service of process upoD, 2, 3. 

Dotioe by, 3. 
tax returns, duties as to, 278. 

COMMITTEE, authority of to make contracts, 155, 227 et seq. 

CONDITION. {See Report of Condition.) 

CONDITIONAL SUBSCRIPTIONS, law as to, 15. 

CONSIDERATION, subscriptions, 15-17. 

CONSOLIDATION, method of, 308-311. 

CONTEMPT, liability for, 156. 

CONTRACTS. {See Consideration.) 
between subscribers, 303. 

directors and corporation, 147, 146. 
dividends, as to, 139, 212-214. 
execution of, 157, 227, 231. 
implied, to pay president, 150. 
increase or reduction of stock, 222. 
liability of stockholders and directors for, 285-291. 
obligation of, 12. 

power to make, 14, 148, 149, 150-155, 227-231. 
salaries of officers as to, 146. 
taxes, recovery of, 345. 
under seal, 115. 

validity of, in care of foreign corporation, 4. 
vote as to, 159, 229. 
with director, 147-149. 

CONTRIBUTION, in case of liability, 286, et seq. 
CONVEYANCE, 

corporation to, 232, 236. 

description of corporation in, 233. 

execution of, 157, 227-236. 

power to make, 13, 14. 

CO-OPERATIVE ASSOCIATIONS, 
distribution of profits, etc., 214. 
dividends of, 214. 
voting in, 135, 214. 

CO-OPERATIVE BANK, 

authority of treasurer of, 152. 

business corporation law inapplicable to, 11, 12. 
COSTS, 

assessors' valuation, appeal from, 342. 

bond for, 291. 

creditors' bill, 290. 
COUNSEL, advice of, as excuse, 160, 161. 
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COUNTY COilMISSIONERS, appeal to, from valuation, 342. 

CREDITOR, as receiver, 312. 

CREDITORS' BILL, 

liability of officers and stockholders, enforcement by, 289 et seq. 
assessment, apportionment upon stockholders, 291. 
bill in behalf of all creditors, 289 et seq, 
discontinuance of, 290, 291. 
non-abatement for death or non-joinder, 291. 

CREMATORY COMPANY, business corporation law inapplicable to, 
11, 12. 

D. 

DAMAGES, 

false representations of agents, 155. 

statements in articles of organization, 68. 

illegal issue of stock, 179. 

liability of directors for, 288. 

i*efusal to exhibit books, etc., 103. 
DEATH, 

no revocation of power, 202. 

not cause for abatement, 291. 

trustee of, signing of certificate, 206. 
DEBTS, 

by-law as to liability for, 140, 141. 

corporation taking its own stock in payment of, 129. 

creditors* bill to enforce, 287 et seq. 

definition of, 288. 

directors, when liable for, 285-291. 

entitled to priority in the case of receivership, 317. 

floating, in case of bonds, 243. 

foreign corporation, liability of officers, 6, 7. 

exemption from taxation, 340. 

no contract as to, 159. 

pledgor of stock, liability for, 207, 208. 

president, when liable for, 285-291. 

stockholders* liability for, 285-291. 

treasurer, when liable for, 285-291. 
DELIVERY, certificate of, 209. 
DEVISE, corporation to, 191, 192. 

DIRECTORS, (See Auditor ; Evidence.) 
acceptance of office by, 138. 

actions against delinquent stockholders and subscribers, 179 et seq, 
articles of amendment, filing of, etc, 217. 
articles of organization, duties as to, 67, 68. 
liabilities in case of, 68, 288. 
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DIRECTORS — continued. 

authorization as to transfer, etc., of real estate, 234-236. 

aathorized officers of corporation, 118. 

by-laws, as to number of, 69. 

classes of, 96, 97, 119. 

compensation of, 146. 

contracts with, 147-149, 228 et seq. 

debts, liability for, 160, 161, 201, 285-291. 

contribution, 288. 

costs, liability for, 290. 

declaration of unearned dividend, 287. 

definition of ** debts and contracts," 288. 

discharge in bankruptcy, no defence, 288. 

enforcement of liability, 289. 

extent of liability, 288. 

false statements, 287. 

foreign corporations, 4, 6, 7. 

knowledge of falsity, 288. 

list of officers and stockholders, 289. 

loan of money to, 287, 288. 

report of condition, 275 et seq. 

stock, liability for illegal issue of, 287. 

survival of liability, 160, 291. 
election of, 118, 169. 
examination of, 346. 
holding over of, 119, 138. 
information of, in buying and selling stock, 192. 
liability in the case of bankruptcy, 350. 
meetings of, outside state, 149, 173. 
by-laws as to, 149, 173. 
legal meeting in case of waiver, 88. 
quorum, 173. 
special, 189, 190. 
powers and duties of in general, 118, 119, 139, 147, 154 et seq. 
ratification by, of unauthorized acts, 159, 160. 
removal of, 139. 
resignation of, 174. 

stock, liability for unlawful issue of, 287. 
stockholders, when to be, 118, 146. 
use of official position, 147. 
vacancies, 119, 158, 159, 174. 
voting by proxy, 127, 136. 
who may be, 145. 
DISSOLUTION, 

directors, powers of as to, 147. 
failure to elect officers, effect of, 351. 
foreign corporation, 5. 
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DISSOLUTION — eofUinued. 

liability to, 12-14. 

methods of, at coromoD law, 351. 
statutory, 351-359. 

provision as to in agreement of association^ 66. 

pablic service corporation, 6. 

receivers, in case of, 357 et ieq. 

>etarns, failure to file, 278. 

vote aathoriaung, to be majority of stock, 216, 217, 352. 
DIVIDENDS, 

attachment of, 206 tt seq. 

cash, 222. 

company's stock owned by it on, forbidden, 133, 181. 

declaration of, 139, 175-177, 213. 

dissolution, 358. 

liability of directors as to, 287, 288. 

new stock not to share in, 221. 

none on overissued stock, 194 . 

payment of generally, 212-216. 

power of directors as to declaring, 139, 212, 213. 

preference to appear on certificates, 94. 

preferred stock on, 61 et seq, 

refusal by treasurer to pay, 150. 

rescission of, 139, 212, 213. 

stock, 215^ 216, 222. 

transfer of stock as affecting, 209. 

unclaimed, 214. 



E. 

ELECTRIC LIGHT, HEAT OR POWER COMPANY, 

business corporation law inapplicable to, 11, 12. 

issuance of stock in case of electric light company, 6. 
ENTRIES, false, in books of corporations, 194. 
ENTRY, actions, 3. 
EQUITY JURISDICTION, 

allegation that party is a corporation, 13. 

corapellin<T registration of transfer, 202. 

creditor of foreign corporation, 285. 

dissolution of corporation, 5, 6. 

enjoining issuing of bonds, 5. 

payment of dividends, 194, 213. 

foreclosure and accounting, 239. 

fraud by majority, 135. 

illegal voting, 136. 

use of corporate name, 28, 29. 
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EQUITY JURISDICTION — cofi/mtK?</. 

liability of stookhoUiers and directors, 280 et seq. 
receivers against officers, 148. 
refusal to give certificate, 202. 
restraining officers, and for an. accounting, 4. 
stock books, etc., enforcement of inspection of, 102, 103. 
stockholder, rights of in equity, 155, 160, 161, 229. 
taxes to collect, 345-^7. 
ESTOPPEL, 

as to agent, 157. 

by-law, 120. 

directors, 145. 
EVIDENCE, 

acts of incorporation, proof of, 13. 

officers as, 155. . 
books and records as, 103, 154. 
corporate existence, demand for proof of, 13. 

certificate of incorporation conclusive as to, 69. 
deed executed by president, 235. 
letters as, 153, 154. 
oral, in case of creditors' bill, 290. 
power of attorney of foreign corporation to be, 3. 
printed copy of statutes, etc., as, 13. 
statements of officers as, 149, 150, 153, 154. 

EXCHANGE, 

property and assets of, 217-219. 
EXECUTION, contracts, deeds, etc., 157, 230-236. 
EXECUTIONS, stockholders' and directors' liabUity, 289. 
EXECUTIVE COMMITTEE, 

by-laws as to, 70, 119, 144. 

delegation of business to, 144. 

general powers of, 144. 

subscriptions running to, 16. 

EXECUTOR, 

by-laws as to offering stock to corporation, 141. 

chargeable on trustee process for certain shares, 209. 

creditors' bill, appearance in, 291. 

distribution of tax, if stock Held by, 348. 

owner of stock, 206, 207. 

trustee, duties as to transfer, 206. 

voting by, 134. 

EXISTENCE OF CORPORATION, 
admission of, 13. 
beginning of, 68, 69. 

under old statute, 57. 
continuance after dissolution, 356. 



\ 
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EXPENSES, 

description of, in articles of organization, 68. 

discussion of, 100, 102. 

issuing of stock for, 18, 24, 68, 100-102. 

EXPULSION, stockholders of, 138. 



F. 

FALSE IMPRISONMENT, liability for, 156. 

FEES, 

certificates and rei)ort8, for filing, 360. 

foreign corporation, filing copy of charter, etc., 3, 7, 360. 

other certificates and statements, 7, 360. 

power of attorney for service of process, 2, 3. 

service of process on, 3. 
general, for filing and for copies, 360. 
increase of capital, filing certificate, 360. 
none for filing annual tax return, 360. 
organization papers, filing, 67, 360. 
registration of securities, 238. 
treasurer's warrant for unpaid taxes, 347. 

FICTITIOUSLY PAID UP STOCK, provisions as to, 192. 

FIRST MEETING, 

adoption of by-laws, 67. 
call for, 56. ' 
officers, election of, 67. 
proceedings at, 66 et seq, 
records of, 67. 

FISHING ASSOCIATIONS, obtaining and filing authorization, 233. 

FOREIGN CORPORATIONS, 
actions, by and against, 4, 5. 

denial of right to sue, 4. 
removal to Federal Courts, 5. 
agents, unauthorized business by, 4. 
annual meeting, change of, 8. 
attachment of property, 4, 5. 

attorney for service appointment of commissioner of corporations 

as, 2-4. 
notice of process, 3. 
attorney general, duties as to, 6. 
auditor, statement of, 6. 
bonds in case of, 6. 
business, that of domestic, 2. 

name, not that of domestic, 361. 
unauthorized, 4. 
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FOREIGN CORPORATIONS — co«aVitt«(f. 

capital stock, certificate as to filing, etc., 3, 4. 
animal certificate of, 3, 4. 
increase or reduction of, 0, 
issue of, 6. 
charter, filing of copy, etc., 3, 4. 
difference between and domestic, 10. 
definition of, 2. 

discovery by bill of names of stockholders, 9, 
electric light company, control of, 6. 
false statements, liability as to, 4, 6, 7. 
fees, 3. 

gas company, control of, 6. 
liabilities, annual statement of, 6. 
meaning of, 2. 
mor^^ges, bonds, etc., dealing in, 301. 

authority as to, 13, 14. 
names, regulation of, 361. 
not citizens under constitution, 1. 
officers, election of, 5. 

liabiUty of, 6, 7. 
penalties, as to, 4, 6, 7. 
papers to be filed with commissioner of corporations, 3, 4. 
real estate, holding of, 6. 
restraining officers in equity, 4. 
rights of, dependent on law of state, 1, 2. 
service of writs, 3. 
statement of condition, filing of, 6. 
stockholdera, personal liability of, 8-11. 
taxation, assessment of excise tax, 7. 

exemptions, 7, 8. 

collection and payment, 7, 344. 

legal effect of excise tax, 7, 8, 344. 

maximum limit, 7, 8, 344. 

real estate, machinery, and merchandise, 339. 

shares, 340 et seq. 

FOREIGN CREDITOR, receiver as, 312. 

FORFEITURE, in case of instalment and subscriptions, 179-181. 

FORGERY, transfers of, 204. 

FRANCHISE, 

abatement and additional tax in certain cases, 344. 

defined, 237. 

holding of by grantees under special charter, 56. 

included in mortgage, when, 237, 239. 

sale, lease or exchange of, 217-219. 

taxation of, 340 et seq. 
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FRAUD, 

agent by, 154, 155. 
certifying stock in, 193-190. 
contracts by directors in, 227 et seq. 
declaring dividends in, 213. 
elections in, 191. 
fictitiously paid-up stock in, 192. 
representations in, 158, 161. 
subscriptions in, 15. 
voting in, 136. 

FR££ BEDS, 

support of, 283. 

Q. 

GAS LIGHT COMPANY, 

business corporation law not applicable to, 11, 12. 

control of, 6. 
GENUINENESS, signature of, 203, 204. 

GOOD WILL, 

as a part of capital stock, 24. 
assets in computing, 276. 
discussion of, 97-100. 

GUARANTY, 

contract of, 158. 

underwriting, 27. 

written, to corporation, 229. 

GUARDIAN, 

distribution of tax when stock held by, 348. 
title to stock, 206. 
voting by, 134. 

H. 

HEIRS, use of, in conveyances, 233. 
HOSPITALS, support of free beds in, 288. 



I. 

INCREASE OF CAPITAL STOCK. {See Capital Stock.) 
INDEMNITY COMPANY, business corporation law inapplicable to, 

11, 12. 
INFANT, 

owner of stock as, 204. 

subscriptions by, 14. 
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INFORMATION, 

delinquent retarna enforceable by, 278. 

taxes recoyerable by, 345. 

when wiU not lie, 282. 
INSOLVENCY. (See Bankruptcy.) 
INSPECTION, BOARD OF, proviBion fol: in by-laws, 145. 

INSTALMENTS, 

overissued stock, 194. 
promise to pay in, 16. 
stock, issuing by, 178-186. 

form of certificate, 178, 181. 
payment, 67, 17»-186. 
INSURANCE COMPANY, business corporation law inapplicable to, 

11, 12. 
INTANGIBLE PROPERTY, issuing stock for, 18, 178. 
INTEREST, 

bonds on, 237. 

overdue taxes on, 346-348. 

subscriptions on, 18, 196. 

INTOXICATING LIQUORS, 
foreign corporations, as to, 2. 
incorporation as to, forbidden, 57, 58. 

J. 

JOINT TENANCY, none of corporation, 233. 
JUDGE, stockholder incompetent as, 192. 

JUDGMENT, 

entering, 5. 

liability of stockholders and directors, 285 et seq. 

stock payable by instalments, 180, 181. 
JUROR, stockholder incompetent as, 192. 
JUSTICE OF THE PEACE, calling of meeting of stockholders by, 125. 



L. 

LEASE, 

corporate property, 216 et seq. 

power to make, 13, 14, 149. 

real estate, 233-236. 

running to directors, 228. 

taxation in case Qf foreign corporations, 8. 
LESSEE, liability for taxes, 346. 
LETTERS, as evidence, 153, 154. 
LETTERS PATENT, owned by corporation, 161. 
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LIABILITY, 

directors, etc., 68, 160, 161» 201, 285-291, 

foreign corporations, 8>11. 

president, 201. 

release in case of bankruptcy, 350. 

shareholders, Ida, 208, 218, 285-201. 

treasurer, 201. 

LIBEL. (See Slandeb.) 

LIEN, 

issuing bonds, 241. 
corporate, 211, 212. 

LIFE TENANT, right of to dividends, 215, 219. 

LOANS, liability in case of, 287, 288. 

LOST CERTIFICATE, new in place of, 70, 116, 117. 



M. 

M AC HINERY, (See Taxation.) 
liability of lessee for taxes on, 346. 
taxation of, 339 et seq, 
tax return to specify, 277. * 

MALICIOUS PROSECUTION, liability for, 156. 

MANDAMUS, 

to compel election of officers, 125. 

inspection of stock books, 102, 103. 

redress in case of illegal exercise of office, 136. 

registration of transfer, 202. 

MARRIED WOMAN, 
owner of stock, 205. 
subscriber to stock, 14. 

MEETINGS, (See Closing Bookb; Minutes; Special Meetings.) 
adjournment of, 140, 166, 169. 
amendments after organization, 216 et seq, 
annual of stockholders, 123, 162 et seq, 

change of, 8, 87, 88. 
report of condition, 275. 
by-laws as to, 69. 
calling of by justice of peace, 125. 
directors of, may be held outside of State, 149. 
by-laws as to, 69, 70. 
legal meeting in case of waiver,,88. 
incorporators, 56, 57, 67, 70 et seq. 
notices of, 121 et seq, 
special, 123. 
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MEETINGS — continued. 

stockholders, to be held in State, 122, 123. 
generally, 121 et seq. 

transactions at, 125 et seq., 162 et $eq, 

waiver of stockholders, 122, 123. 
MERCHANDISE, 

taxation of, 339 et seq, 

tax return to specify, 277. 
MERGER, none of corporation's own stock owned by it, 132. 

MINUTES, 

first meeting of incorporators, 70'. 

directors, 88. 

reading of, 167, 168, 171. 

rough, of clerk, 165. 
MISFEASANCE, liabUity for, 166. 

MONEY, (5«(5Cabh.) 

action for, in case of subscriptions, 17, 179. 
borrowing of, 14. 
issuing of stock for, 178. 

payment, 179. 
taxation of, 340, 344. 

MORTGAGE, 

authority of officers to execute, 13, 227 et seq. 

corporations by, 13, 14. 

deduction of, from franchise, 342. 

personal property, 230, 231, 243. 

real estate, 233-236, 243-274. 

validity of, 150. 
MORTGAGEE, personal property of, as receiver, 313. 
MULTIFARIOUSNESS, bill to enforce liability, 290. 

N. 

NAME, 

agreement of association to state, 58. 
articles of organization to state, of officers, 68. 
assumption of, regulated, 28. 
certificate formerly conclusive as to, 29. 
change of, how effected, 217 et seq, 
foreign corporation, 3. 
injunction against illegal use, 28, 29. 
incorporator in agreement of association, 66. 
unlawful adoption of, 29. 

NET EARNINGS, 
definition of, 213. 
payment of dividends from, 213. 
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NON-FEASANCE, liability for, 156, 

NON-RESIDENTS, subscriptions by, 14. 

NOTICE, 

annual meeting of stockholders, 122, 123, 164, 165, 189. 
board of appeal, 346. 
by-laws, 119 et »eq. 
cash subscriptions, payment of, 18. 
director to, constructive notice to principal, 154. * 
dissolution of partnership, 96. 
first meeting of incorporators, 66, 67. 
^foreign corporations, service of process, 3. 
installments on stock, payment of,. 180. 
meetings of directors and waiver of, 88, 149, 173. 
stockholders and waiver of, 121 et seq, 
publication of, 164, 165. 
rights of subscription, as to sale of, 179. 
stranger to take, of charter or articles of association, 119. 
tluces, notice to pay, 345. 



0. 

OFFICE OF CORPORATION, 

acceptance of, 138. 
change of location, 216 et seq, 
foreign corporation, 3. 

keeping of stock and transfer books at, 102, 103. 
statement of in agreement of association, 59. 

report of condition, 275. 

OFFICERS, 

authorized corporate, 118. 
compensation of, 93, 138, 146. 
defence of action by, 291. 
election of, 67, 119. 

ballot, when to be by, 67. 

method of election, etc., 70 et seq, 170 et $eq. 

power of, in corporation, 13. 

statute as to, directory, 87. 
false statements, liability for, 67 et $eq., 287 et $eq. 

foreign corporation, 6, 7. 
liability for refusing to exhibit books, etc., 103. 
list of, 289. 

mortgages, power to make, 13, 227 et seq. 
notes, authority to sign, 151. 
personal liability for crimes, 148. 
reelected, holding over of, 87, 88, 119, 138. 
removal of, 139. 
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OFFICERS — continued. 

residence, etc., of, in articles of organization, 68. 
tenure of office, 119, 138. 
yacaucies, 119, 158, 159, 174. 

OPERATIVES, 

liability for money due, 286, 287. 

wages of, in case of receiverships, 317. 
OPTIONS, 

provisions as to, 292-301. 
ORGANIZATION, (5ee Amendments; First Meeting.) 

generally, 56-114. 
OVERISSUED STOCK, provisions as to, 193-196. 
OVERSUBSCRIPTIONS, right to abate, 23. 

P. 

PARTNER, 

subscription by, 14. 

surviving, voting by, 134. 

tax credited, 348. 

when subscriber not a, 17. 
PARTNERSHIP, incorporation of, 96. 
PAR VALUE. (See Capital Stock.) 
PAYMENT FOR STOCK IN PROPERTY, 

method of, 18, 67, 68, 86, 95, 96, 98, 110, 111, 178. 

PERSON, includes corporations, 11. 
PERSONAL PROPERTY, 

mortgage of, 13, 230, 231, 239 et geq. 

power to purchase and hold, 13. 

sale of in case of receiverships, 319. 

taxation of, 339 et $eq. 

PLACE OF BUSINESS. {See Office of Corporation.) 

PLEDGOR AND PLEDGEE, 
^ corporation, pledgee of its own stock, 128. 

tax return to state names of, 277. 

transfers in case of pledged stock, 207, 208. 
POOLING AGREEMENT, provision as to, 304. 
POWER OF ATTORNEY, on back of certificate, 202. 
PREFERRED STOCK. (See Capital Stock.) 
PRESIDENT, (See Evidence.) 

articles of amendment, duties as to, 217. 

calling of special meeting of stockholders by, 123, 188. 

casting vote by, 160. 

contracts of, 149, 150, 155, 227 et seq, 

duties of, 165-170, 173. 
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PRESIDENT — continued, 

election of, 88, 104, 118, 169. 

fraud of in iasuing stock, 193, 194. 

holding over, 87, 88, 119, 138. 

implied contract to pay, 150. 

liability of, 201, 281-291. 

foreign corporation, 4. 

power as to managing business, 118, 149. 

report of condition, duties as to, 168. 

resignation of, 174. 

statement by, in negotiating sale or lease, 149. 

stock certificates to be signed by, 94. 

tenure of office, 87, 88, 119, 138. 
PROMISSORY NOTES. 

execution of, 230, 231. 

signed by president, ratification of, 150. 
officers, 151. 
treasurer, 151. 

PROMOTING, law as to, 24-28. 
PROXY, 

answering at meeting in case of, 166. 

authority to vote by, 135. 

directors cannot vote by, 136. 

form of, etc., 137. 

not to be made irrevocable by voting trust, 302 et »eq, 

revocation of, 136. 

sending of blank forms of, 165. 

where corporation owns stock in another, 127. 
PUBLIC POLICY, 

agreement of stockholder as to voting, void as against, 138, 303. 

contract with one to become director, not void as against, 148. 

contracts void as against, 230. 

voting agreements and trusts may not be void as against, 301-305. 
PURCHASE, 

power as to real and personal estate, 13. 

real estate of, 232-236. 

PURPOSES OF INCORPORATION, 

agreement of association to state, 59. 

change of, 216 et seq, 

lawful and unlawful^ 11, 12, 57, 58. 



QUORUM, 

absence of, 166. 
by-laws as to, 69, 143. 
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QUORUM — continued. 

directors' meetiDgs, 173. 
in absence of by-law, 123. 



R. 



RAILROAD CORPORATION, bosiness corporation law inapplicable 

to, 11, 12. 
REAL ESTATE, 

issuance of bonds, 236 et seq. 

location, area, etc., in articles of organization, 67, 68. 

mortgage of, 14. 

purchase and conveyance of, 13, 232 et seq, 

foreign corporations, 6. 
incorporation for, prohibited, 57. 
sale of in case of receiyerships, 319. 
taxation as to local, 339. 

estimation of value, 339 et seq. 
land under canal, 340, 341. 
liability of lessee, 346. 
water power, 339. 
tax return to specify, 277. 
valuation, application for abatement, 345. 

appeal from decision denying, 345. 

RECEIVERS, 

acts of treasurer, not bound by, 150, 151. 

' appointed by Federal courts, management of property by, 318. 

authority of, 315. 

bill by, against officers for mismanagement, 148. 

bond of, 313. 

compensation of, 316, 318. 

contracts by, 316. 

avoidance of by, 148. 

date of appointment of, as adjusting rights, 316. 

debts, payment of by, 316. 

entitled to priority, 317. 

defence of suits by, 315, 318, 319. 

dissolution, in case of, 356 et seq. 

expenses, payment of, 316. 

foreign, 313. 

judgments against, 315, 316. 

liability of directors to, 160, 161. 

real and personal estate, sale of by Federal courts, 319. 

real estate, sale of by State courts, 319. 

suits by, 314, 315, 318. 

trust companies as, 313. 

25 
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RECEIVERS — continued. 

validity of appointment, 313. 

what they are, 313. 

who may be, 312, 313. 
RECORDS, 

competent evidence, when, 154. 

ooqx)rate, keeping, etc., 102, 103. 

REDUCTION OF CAPITAL STOCK, (See Capital Stock.) 
REGISTRATION, bonds of, 238. 

REGISTRAR OF TRANSFERS. (See Transfer AoEirr.) 
REMAINDER-MAN, right of, to dividends, 215, 216. 

REMOVAL, officers of, 139. 
REORGANIZATION, 

method of, .337» 338. 

pending injunction and receivership, 314. 
REPEAL, 

by-laws as to, 141, 143. 

charters, bow far subject to, 12. 

effect of, in case of general corporation law, 361, 362. 

statutes repealed by corporation law, 361, 362. 

REPORT OF CONDITION, 
annual, 275 et seq. 

approval by commissioner of coiporations, 275. 
dissolution for failure to file, 278. 
foreign corporations, by, 6. 
penalty for not filing, 6, 278. 
verification by auditor, 276, 277. 
foreign corporations, 6. 

REPORTS OF OFFICERS AND COMMITTEES, meetings at, 168, 
174. 

RESIGNATION, 

method of, 174. 

releases from liability, when, 161. 

RETURNS, tax, 277 et seq. 

REVIVAL, corporation of, 359. 

RIGHTS, 

capital as, 222-225. 
subscriptions, sale of, 179. 

ROLL CALL, provision as to, 166. 

S. 

SAFE DEPOSIT COMPANY, business corporation law inapplicable 

to, 11, 12. 
SALARIES, officers of, 93, 138, 146. 
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SALE, 

property and assets of, 210 et seq, 

real estate, 233-236. 

rights of subscription, for default, 179. 

stock of, for non-payment of instalments, 18G. 

SAVINGS BANK, 

business corporation law inapplicable to, 11, 12. 
powers of ti*easurer of, 152. 

SCRIP, 

definition of, 192. 
dividends, 214, 215. 

SEAL, 

corporation to have, 13, 115, 116. 
mortgage of personal property, 230, 231. 
stock certificates, 94, 203. 
subscription paper, 17. 

SECRETARY. (See Clerk.) 

SECRETARY OF THE COMMONWEALTH, 

articles of organization, filing with, 58, 68, 69. 

amendment of, 217. 
certificate of incorporation, signing by, 69. 

duties as to record of, 69. 
fishing associations, filing authorization with, 233. 
foreign corporations, increase or reduction of stock, 6. 

certificate of condition, 6. 
returns to, in case of dissolution, 359. 
report of condition, filing with, 270. 

auditor's statement, 276, 277. 
SECURITIES, 

holding of, 13, 14, 128. 
taxation of, 340 et seq. 

SECURITIES-HOLDING CORPORATIONS. (See Securities.) 

SERVICE, 

commissioner of corporations upon, 3. 

first clerk upon, 13. 
notice by, to foreign corporation, 3. 
first meeting of incorporators, 66. 
foreign corporations, 3. 

attachnoent of property, 4. 
notice to, 3. 
petition as to tax, of, 347. 
writs of, 3. 
SERVICES, 

discussion of, 100-102. 

issuing of stock for, 18^ 68, 10O-102. 
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SEWING MACHINES, taxation of, SiO etseq, 
SHAREHOLDERS. (See Stockholders.) 
SIGNATURE, corporate and official, 230, 281, 235. 
SLANDER, liability for, 166. 
SPECIAL ACTS. (5c« Charter.) 
SPECIAL MEETINGS, 

call and notice of, 123, 188, 189, 220. 

dealings in real estate, 234. 

directors, 189. 

issuing of bonds, 243, 244. 

proxies at, 136. 

reading of minutes of, 168, 171. 

waiver of notice of, 123, 124. 
STATUTE OF FRAUDS, 

real estate, relative to, 235. 

vote within meaning of, 230. 
STATUTES, construction of act of 1903, 361. 
STOCK CERTIFICATE BOOK, 

keeping of for inspection, 102, 103. 

purpose of, 196, 197. 

use of at meetings, 166. 

STOCK DIVIDENDS, definition and nature of, 215, 216. 
STOCKHOLDERS, (See Special Meetings; Voting Trusts.) 
annual meeting of, 123, 162 et seq, 
attachment of shares of, 208 et seq. 
by-laws restricting sales of shares of, 141-143. 
committee of, to appoint auditor, 169, 172, 173, 276, 277. 
co-operative associations, holdings, 135, 214. 
corporations as, 126-134. 
debts, liability for, 133, 208, 218, 285-29L 

bill in equity to enforce, 289. 

contribution, 286 et seq. 

costs, liability for, 291. 

debts and contracts defined, 286-288. 

dissolution, rights in case of, 356 et seq, 

extent of liability for, 286, 287, 289-291. 

foreign corporations, 8 et seq. 

list of stockholders, 289. 

money due operatives, 286, 287. 

pledgee, liability of, 208. 

survival of liability for, 291. 

time when liability attaches, 287. 

when corporation owns its own stock, 133. 
defence of action by, 291. 
delivery of certificate by, as to title, 207, 208. 
execution, levy of, 211. 
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STOCKHOLDERS — continued. 
expulsion of, by-laws as to, 188. 
inoompetency of, as judge or juror, 192. 
lien on shares of, 208 et seq. 
liability in case of bankruptcy, 350. 
list of, keeping and inspection of, 102, 103. 
meetings of, to be held in State, 122, 123. 
minority, remedy of, for sale of franchise, 218. 
petitioning for receivers, 812. 
records, right of inspection, 103. 
remedy of, for false statements in articles of organization, 68, 288. 

for illegal issue of stock, 179. 
restrictions on sales of shares of, 141-14d« 
rights of, 191. 
taxation of foreign, 8. 

taxes, levy on shares for non-payment of, 211. ' 

vote, one for each share, 135. 

cooperative associations, 135, 214. 

proxy by, 127, 135. 

unpaid instalment of subscription, 135. 
when directors to be, 118, 146. 
witnesses to wills, 191. 

STOCK LEDGER, purpose of, 198. 

STREET RAILWAY COMPANY, 

business corporation law inapplicable to, 11,. 12. 
foreign corporations, 6. 

SUBSCRIBERS, 

agreement of association in, 66, 67. 

as to secret advantage, void, 15. 
Uability for subscription, 15, 18, 178-181, 202. 

as member of corporation, 286. 
promoters as, 24 et seq, 
when not partners, 17. 
withdrawal before organization, 16. 

SUBSCRIPTIONS. (See Capital Stock.) 

SUCCESSION, perpetual, unless limited by charter, 18. 

SUCCESSORS, use of, in conveyanoes, 283. 

SUITS, (See Actions.) 
receivers by, 314. 

SUPERINTENDENT, 
powers of, 152. 
provisions as to, 95. 

SUPERIOR COURT, 

assessors' valuation, appeal to, 342. 
dissolution by, 352. 
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SUPERIOR COJjRT'-' continued. 

jurisdiction in case of creditors' bill, 289. 

power to compel famishing lists of officers and stockholders, 289. 

enforce inspection of stock-book, etc., 103. 

restrain illegal use of corporation name, 28, 29. 
receirer, appointment of, 357. 

SUPREME JUDICIAL COURT, 
dissolution by, 352. 

informations for recovery of taxes, etc., 345. 
jurisdiction in case of creditors' bills, 289. 
power to enforce inspection of stock-books, etc., 103. 

restrain illegal use of name, 28, 29. 

compel furnishing lists of ofl&oers and stockholders, 289. 
public service corporation, dissolution of, 6. 
receiver, appointment upon dissolution, 357. 
taxes, jurisdiction as to, 845, 347, 348. 

SURETY COMPANY, business corporation law inappUcable to, 11, 12. 

SURVIVAL, liabiHty of stockholders and officers, 160, 290, 291. 
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TAXATION, (See Foreign Corporations.) 
abatement of, 347. 

appeal in case of assessors, 345. 

tax commissioner, 345, 346. 
abatement and additional tax in certain cases, 344. 
board of appeal, powers of, 346. 
books of corporation, inspection of, 346. 
cash in treasury, taxation of, 344. 
collection of tax by action or information, 345-347. 
distribution of tax, 348. 

foreign corporations, liability of to excise tax, 344. 
- franchise, valuation of, 340, 341. 

annual tax upon, 342, 343. 

constitutionality of tax upon, 343. 

deductions, 340, 341. 

exemption of shares, 348. 

lessee, deductions from rents, 346. 

local assessment of land, etc., 339-341. 

machinery, value of, 339 el seq. 

mortgagee on realty, deductions as to, 342. 

overvaluation, revision of, 346. 

railroads abroad, 344. 

rate of, determination, 342, '343. 

real estate, value of, 340, 341. 



INDEX. 991 



TAXATION — eonHnued. 

franchise securities, dedactiou of, 340-342. 

unissued stock, 344. 
interest on unpaid taxes, 346. 
lessee, liability of, 346. 
local taxation of land, etc., 339. 
assessment and collection, 339. 
deposits of foreign corporation in bank, 8. 
foreign corporation* 8, 339. 
land under canal, 339, 340. 
shares, exemption from, 348. 
water power, 339. 
machinery, local taxation of, 339. 
deductions, 340 et seq. 
remedy if local valuation cut down, 345. 
maximum limit, 342 et seq, 

foreign corporations, 344. 
minimum limit, 342 et seq. 
notice to pay taxes, 345. 
officers, examination of, 346. 
real estate, local taxation of, 339. 
deductions, 340 et seq. 
remedy, 345. 
securitieB, deduction of value, etc., 040 et seq. 
shares, exemption of, 348. 
validity of tax, petition as to, 3i7. 

abatement, 347. 
proceedings in equity, 347. 
reimbursement^ 348. 
valuation of franchise, 340, 341. 
appeal, 346. 

warrant for collection, 346, 347. 
form, service, etc., 347. 
where corporation owns its own shares,* 134^ 
TAX COMMISSIONER, 

abatement and additional tarx in certain cases, 344. 
assessment of corporation tax, 342, 343. 
foreign corporations, 344. 
clerks of, may examine returns, 341. 
distribution, determination of, 348. 
failure to file returns, notification of, 278. 
taxes, apportionment, etc., 342, 343. 
appeal, 345. 

demand tor payment of, 345. 
tax return, duties as to, 277, 278. 
inspection of, 277, 278. 
penalties, 278. 
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TAX COMMISSIONER — confiniKfrf. 

valuation of corporate franchise, 340 et nq. 
appeal, 342. 

books, inspection of, 346. 
oonclusiyeness of valuation, 345. 
revision of finding, 346. 

TAX RETURN, {See Tax Commissionsr.) 

no fee for filing, 360. 

TELEGRAPH COMPANY, business corporation law inapplicable to, 
11, 12. 

TELEPHONE COMPANY, business corporation law inappUcable to, 
11, 12. 

TENANT IN COMMON, corporation may be, 233. 

TENURE OF OFFICE, 

classes of directors, 97, 119. 
officers generally, 87, 88, 119, 138. 

TORTS, liability for, 156. 

TRANSFER AGENT, 

appointment of, 95, 195, 196. 
keeping of records, etc., with, 102. 

TRANSFER BOOKS, 

closing of, 134, 165, 177, 214. 
keeping of, for inspection, 102, 103. 

TRANSFER OF STOCK, 
attaching creditors, 208-211. 
delivery of certificate with written transfer, 209. 
duties of corporation when corporation owns stock, 203. 
as to genuineness of signature, 203, 204. 

infants, 204. 

married woman, 205. 

trustee, 205, 206. 

guardian, 206. 

executor and administrator, 206, 207. 

miscellaneous parties, 207. 

pledged stock, 207, 208. 

attached stock, 208-211. 

corporate lien, 211, 212. 
general method of, 202, 203. 
mandamus as to, 202. 
minority stockholder by, 218, 219. 
restrictions of, by by-law, 141-143. 

in agreement of association, 59, 71. ' 
under seal, 115, 203. 
void by-law as to, 141. 
without certificate, 202. 
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TREASURER, (See Evidence.) 

action against for misappropriation, 162. 

articles of amendment, duties as to, 217. 

authority of to contract, 120, 150-152, 227 et seq. 

authorized officer of corporation, 118. 

bond of, 89 et seq.^ 118. 

certificates of stock to be signed by, 94. 

compensation of, for endorsing notes, 151. 

debts, Uability for, 287. 

election of by ballot, 118. 

examination of by tax commissioner, 340. 

false statements, liability for, 287. 

foreign corporation, 6, 7. 

first meeting, choice at, 67. 

iUegal issue of stock; liability for, 178, 179. 

liabiUty of, 201, 287-291. 

notes, authority of, as to, 151, 152. 

refusal by to pay dividend, 150. 

report of condition by, 1G8. 

resignation of, 174. 

rights of subscription, sale of, 179. 

salary of, 93, 146. 

statements by, at sale or lease, 150. 

stock sale of for non-payment of instalments, 180. 

subscriptions running to, 16. 

tax return, duties as to, 277. 

tenure of office, 87, 88, 119, 138. 

when chargeable for proceeds of bond, 150. 
TREASURER AND RECEIVER GENERAL, duties of as to taxes, 
etc., 845-348. 

TREASURY STOCK, 
defined, 96. 
selling of to carry election, 191. 

TRUST COMPANY, 

business corporation law inapplicable to, 11, 12. 

receiver, as, 313. 

transfer agent and registrar of transfers, 95, 102, 195, 196. 
TRUSTEE, 

liability of, 205. 

owner of stock, 205, 206. 

tax, distribution of, 348. 

voting by, 134. 
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ULTRA VIRES, (See Officers ; Promissory Notes ; Treasurer.) 
acts that are, 283. 
acts that are not, 283-285. 
defined and explained, 279-283. 
yarious points as to, 156, 157, 279-285. 

UNCLAIMED DIVIDENDS, publication of, 214. 
UNDERWRITING, law as to, 23-27. 
UNISSUED STOCK, 

defined, 96. 

taxation of, 344. 

when cannot be made preferred, 61. 

y. 

VACANCIES, 

by-laws as to, 119. 

filling of, 174, 175. 

power of directors as to, 119, 158, 159. 
VENDEE, voting by, 134. 
VICE PRESIDENT, (See Evidence.) 

election of, 89. 

VOTES, 

administrators, executors, guardians, and trustees may cast, 134. 

assignees in insolvency, 134. 

cashier, 134. 

joint owner, 134, 135. 

pledgor and pledgee, 134. 

president, casting vote by, 150. 

stockholder, one vote for each share, 135. 

contract as to, 157. 

co-operative associations, 135, 214. 

disqualification in case of unpaid instalments, 135. 

majority, 126, 216 et seq, 

proxy, 135. 
vendee, 134. 
VOTING RIGHTS, (5€« Votes; Voting Trusts.) 
certificate not necessary, 134. 
change of, by amendment, 217. 

corporation forbidden to vote on own stock, 131 et seq. 
directors, by proxy, 136. 
executors, etc., 134. 
limitations as to, how to apppear, 94. 
overissued stock, 194. 
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VOTING RIGHTS — ronfinii€df. 

restriction of, in case of classes of stock, 04. 

in agreement of association, 69, 60, 217. 

VOTING TRUSTS, valid and void, 301-308. 



W. 

WAGES. (See Operatives.) 

WAIVER, 

notice of directors' meetings, 88. 

first meeting of incorporators, 66, 67. 

stockholders' meetings, 122, 123, 189. 
right to avoid contract, 147, 148. 

WATER COMPANY, business corporation law inapplicable to, 11, 12. 

WATER POWER, 

local taxation, 339. 

sale and lease by president and treasurer, 149. 

WITNESS, 

stock certificate to, 140. 
stockholder as, to will, 191, 192. 
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A. 

ACCEPTANCE, 

proposition for exchange of property for stock, 86, 110, 111. 
subscriptions of, 86, 110. 

AMENDMENT, ARTICLES OF, vote as to, 114. 

ANNUAL MEETING. (See Mektuxgb.) 

ASSESSMENTS, vote as to, and proceedings, 181 et seq. 

ASSIGNMENT, 

rights of, to bonds, 247. 
stock, 224. 
stock certificate, 200. 
subscriptions to stock, 22, 23, 183. 
treasurer's receipt, 199. 

ASSOCIATION, AGREEMENT OF, 
form of, 70-73. 
vote as to, 114. 

ATTORNEY, votes as to, 109, 110, 187, 188. 

AUDITOR, vote as to, 172, 173. 

B. 

BANK ACCOUNT, vote as to opening, 105. 

BOND, 

lost certificate, 117, 118. 

official, 93. 

vote as to, 105, 106. 

BONDS, issuing of, 238-274. 

BY-LAWS, 

adopted at first meeting, 75 et seq. 
changing date of annual meeting, 8, 88. 
executive committee, 144. 
inspection, board of, 145. 
vote as to copy of, 114. 
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C. 

CALENDAR, CORPORATE, form of, 162-164. 
CALL, 

assessments for, 181 et seq, 

bonds for, 269-272. 
CERTIFICATES, (See Stock.) 

rights for, 225. 

subscriptions for, 182, 183. 
CLASSES, directors of, 96, 97. 
COMMON STOCK. (5« Stock.) 
CONSOLIDATION, certificates for fractional shares, 810. 
CONTRACTS, votes as to, 109. 
CORPORATE LIEN, by-law as to, 212. 
CORPORATION, (See Meetings.) 

owning its own stock, 180, 181. 

shareholder in another, 127, 128, 130. 
CURRENT BUSINESS AFFAIRS, votes as to, 187, 188. 

D. 

DEEDS. (See Execution.) 
DIRECTORS, 

caU of special meetings by, 219, 220, 248, 244, 245, 251, 252. 

classes of, 96, 97. 

minutes of first meeting, 108-114. 

vote as to increase of stock, 219 et seq, 

issuing bonds, 243, 245, 250, 251. 
receivership, 323. 
disposing of bonds, 248. 
calling bonds, 269-274. 
DISCHARGE, 

receivers of, 335-337. 
trust mortgage of, 272, 278. 
DISSOLUTION, petition for and proceedings, 858-356. 
DIVIDENDS, 

dissolution on, 359. 
notice of, 176, 177. 
. standing orders as to, 177. 
vote as to, 176. 

E. 

EXECUTION, 

acknowledgment, 235, 236. 

deeds, 234, 235. 
EXECUTIVE COMMITTEE, provision for, 144. 
EXPENSES. (See Sebyices.) 
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FIRST MEETING, incorporators of, 70 et seq, 

FOREIGN CORPORATION, change of date of annaal meeting, 8. 

I. 

INCORPORATION, CERTIFICATE OF, form of, 68, 69. 
INCREASE OF STOCK, method of, 219-225. 
INSPECTION, BOARD OF, by-law as to, 145. 
INSTALMENT, votes, etc., as to subscriptions payable by, 181. 

L. 

LEASE, vote authorizing, 109. 

LIST, ALPHABETICAL, stockholders of, 166. 

LOST CERTIFICATE, 

advertisement of, 117. 

bond as to, 117, 118. 

vote as to, 117. 

M. 

MEETINGS, {See Minutes ; Special Meetings.) 
annual, notice of, 164-167. 

change of date of, 8, 88. 
increase of stock, 219-225. 
vote of stockholders as to issuing bonds, 244, 249. 

directors as to issuing bonds, 243, 245, 250, 251, 252. 
waiver of notices of, 123, 124. 
MINUTES, 

first meeting of incorporators, 70 et seq. 

directors, 103-114. 
second annual meeting of stockholders, 170 et seq, 
MORTGAGE, 

bonds, issuing of, 248, 268. 
discharge of, 272, 273. 

N. 

NOTICE, {See Meetings.) 

appointment of transfer agent, 195. 
dividends, 176, 177. 
increase of stock, 222, 223. 
issuing bonds, 246. 
overissued stock, 195. 
publication, 165, 167. 
sale of rights, 184. 
shares, 186. 
subscriptions, 182 et seq. 
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0. 

OBJECT CLAUSES. {See Purposes of Incorporation.) 
OPTION, form of, 292-801. 
ORDERS, STANDING, dividends as to, 177. 
ORGANIZATION. (See First Meeting.) 
ORGANIZATION, ARTICLES OF, 

form of, 112-114. 

votes as to, 111, 112, 114. 
ORGANIZATION, CERTIFICATE OF, issue of, 68. 
OVERISSUED STOCK, notice of, 195. 
OVERSUBSCRIPTIONS, abatement of, 23. 

P. 

PREFERRED STOCK. (See Stock,) 
PROMISSORY NOTE, 

form of, 231. 

vote as to executing, 187, 188. 
PROXIES, forms of, 137. 
PURPOSES OF INCORPORATION, 

certificate of New England Cotton Yam Co., 29. 
Com Products Co., 29-31. 
United States Steel Corp., 30, 31. 
Quaker Oats Co., 31-34. 

advertising, 34. 

agricultural implements and machinery, 34. 

art, 34. 

auditors and accounting, 34. 

automobiles, 35. 

baker, 35. 

boots and shoes, 35. 

boxes, trunks, etc., 36. 

building contractors, 36. 

civil engineering, 36. 

clothing, 36. 

coal, wood, etc., 37. 

confectionery, 37. 

cordage, 37. 

cotton cloth, 38. 

crockery, 38. 

department store, 38, 39. 

draggists, 39. 

dry-goods, etc., 39, 40. 

electrical appliances, etc., 40. 

farm-products and live-stock, 40. 

furniture, 41. 

grain and other cereals, 41. 
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PURPOSES OF INCORPORATION — conrmiKjrf. 
hardware, mill sappliea, etc., 41, 42. 
hotel busiDess, 42. 
ice, 43. 

land and mines, 43. 
lumber, 48. 
machinery, 44. 

mercantile and commercial agency, 44. 
milk and dairy products, 45. 
mineral oil, 45. 
mining, 46. 
newspaper, 46. 

newspaper and general publication, 46. 
paints, 47. 
paper, 47. 
patents, 47. 
provisions, 47, 48. 
publishers, 48. 
publishing, 49. 
realty, 49, 50. 
rubber goods, 50. 
rummage sales, 50. 
securities and investments, 51, 52. 
stationers, booksellers, etc., 52. 
sugar and sugar refinery, 52. 
tanneries, 52. 

theatres, concert halls, etc., 52, 53. 
tobacco, 53. 
warehouse, 53, 54. 
water transportation, 54. 
woolen goods, etc., 54. 
yarn, 55. 

R. 

REAL ESTATE, purchase and sales of, 232, 264, 235 et seq. 
RECEIPTS, 

temporary, for certificates, 198. 

subscriptions, 182. 

underwriting, in case of, 26, 27. 
RECEIVERSHIP, petition for and proceedings, 320-337, 359. 
REGISTRAR OF TRANSFERS. (See Transfer Agent.) 
RESIGNATIONS, votes as to, 174, 175. 
RIGHTS, forms as to, 224, 225. 

S. 

SALART, vote as to, 106, 109. 
SERVICES, form as to, 102. 
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SIGNATURES, corporate and official, 231. 

SINKING FUNDS, doing away with, 273, 274. 

SPECIAL MEETINGS, caUing of, 189, 190, 219, 220, 243, 244, 245, 

251, 252. 
STOCK, 

common, 106, 107, 199, 200. 

preferred, 62-66, 72, 107, 108. 

STOCK BOOKS, vote as to, 114. 

STOCKHOLDERS, (5e6 Corporation; Increase of Stock; Meet- 
ings.) 
vote as to records, etc., for inspection of, 114. 

STOCK LEDGER, form of, 201. 

SUBSCRIPTIONS, 

acceptance of, 86, 110. 
bonds to, 247. 
certificates for, 182, 183. 
demand for payment of, 183-185. 
receipt for, 182, 183. 
sale of rights of, 184 e^ seq, 
stock to, 18-23, 106-108, 224. 
vote on assessments, 181. 

SUPERINTENDENT, vote appointing, 100. 

T. 
TRANSFER AGENT, 

notice of appointment, 195. 
vote appointing, 108, 109. 

as to stock and transfer books, 114. 

TRANSFER BOOKS, 

form of, 200. 

vote as to, 114. 
TRUSTEES FOR BONDHOLDERS, fiUing vacancies, 238, 268. 

U. 
UNDERWRITING, form of, 24-27. 

V. 

VACANCIES, filling of, 174, 175. 
VOTING TRUST, form of, 305-508. 

W. 

WAIVER, 

notice of annual and special meetings, 123, 124. 
first meeting of incorporators, 72, 73. 

directors, 104. 
26 
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